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ITEM

Discussion Of The Second Cycle Of Local Enforcement Agency Evaluations

I.
ISSUE/PROBLEM STATEMENT

The purpose of this item is to present background information and provide for California Integrated Waste Management Board (CIWMB) discussion on the Local Enforcement Agency (LEA) Evaluation process.  Staff will also present results and conclusions on the second cycle of LEA Evaluations which has been completed. 

II.
ITEM HISTORY

In February 2002, staff presented a discussion item on the Local Enforcement Agency (LEA) Evaluation process, including an update on the status of the second cycle through December 31, 2001.

III.
OPTIONS FOR THE BOARD

The Board is not required to take action on this item.

IV.
STAFF RECOMMENDATION

There is no recommendation as this is a discussion item.

V.
ANALYSIS

A. Key Issues and Findings

1.
Background

The CIWMB’s LEA program encompasses the formation of the LEAs, their support, and evaluation to ensure their success in consistent enforcement of statute, regulations, and solid waste facilities’ permit terms and conditions statewide. The program involves a stepped approach for program staff and CIWMB involvement in the event the CIWMB would need to exercise action to withdraw the LEA’s designation approval and decertification. 

For clarification throughout this item, two terms are used: designation and certification. LEAs must first be designated locally.  After that action occurs, the CIWMB approves that designation and certifies the LEA.  A certified LEA is considered to have met regulatory “certification requirements” discussed later in this item.

2.  LEA Certification 

LEAs are agencies designated by their local governing body (Board of Supervisors or City Council).  Public Resources Code (PRC), Section 43207 states that no local governmental department or agency, or any employee thereof, which is the operating unit for a solid waste handling or disposal operation shall be the enforcement agency, or an employee thereof, for the types of solid waste handling or disposal operation it conducts.  LEA certification regulations (California Code of Regulations, Title 14, (14 CCR) Chapter 5, Article 1, Section 18011(15)) defines operating unit as a local agency within the jurisdiction of the designating local governing body that operates, causes to operate, or administers contracts or agreements for any portion of a facility or solid waste handling and disposal system.  CIWMB LEA certification staff verifies that the agency designation precludes conflict of interest with local waste management entities (ownership and/or operation) in the manner required by statute and regulations.  The designated agency must have experience in the enforcement of public health and environmental regulations.  Prior to certifying an agency, the CIWMB assesses designated agencies through a certification process spelled out in regulation (see Attachment 1).  The regulatory assessment includes determination of staff adequacy, technical expertise, budget resources, training, and review and approval of an agency Enforcement Program Plan (EPP).

Currently, 56 CIWMB-certified LEAs perform their permitting, inspection, and enforcement duties throughout the state.  Some LEA jurisdictions include multiple counties.  Currently, the CIWMB acts as the enforcement agency in five jurisdictions, the City of Berkeley, the City of Stockton, the City of Paso Robles, the County of Santa Cruz, and the County of Stanislaus.

3.  LEA Evaluations

PRC 43214 requires the CIWMB to develop performance standards for evaluating LEAs and to review each enforcement agency and its implementation of the permit, inspection, and enforcement program.  The CIWMB developed LEA performance standards pursuant to statute.  These standards are in 14 CCR, Division 7, Chapter 5, Article 2.2.  The CIWMB utilizes these standards to assess LEA performance and to ascertain that the LEA: 

1. Provides consistent enforcement of statute and regulations pertaining to the handling and disposal of solid waste;

2. Implements its CIWMB approved EPP; and

3. Remains in compliance with its certification requirements (i.e. staff adequacy, technical expertise, budget resources, training, and carrying out the processes in their EPP).

CIWMB staff analyzes each jurisdiction’s workload in conjunction with budget and other resources on an annual basis. Staff also analyzes the number and status of facilities/sites in a jurisdiction to determine the nature of the work needing to be accomplished for that year. Staff then forward their recommendation regarding the LEAs ability to fulfill their duties to the program supervisor. The LEA is notified of staff’s findings.

4.  Process

The existing program takes into consideration elements of a stepped approach that escalates as needed to involve full action of the CIWMB for those instances that cannot be resolved administratively.  

Step 1 - The CIWMB’s LEA program staff conducts LEA reviews and evaluations based on a CIWMB approved internal procedure.  Once the LEA is identified for an evaluation based on a three-year cycle, or more frequently as determined by the CIWMB, staff formally notifies the LEA of its evaluation.  

Step 2 - Staff utilizes the Solid Waste Information System (SWIS) database, discussions with Permitting and Enforcement Division staff, and the LEA to determine if the LEA is fulfilling its duties and responsibilities, and maintaining its program consistent with the regulatory certification components mentioned prior.  Pursuant to statute (PRC 43214), evaluation staff find that an LEA is not fulfilling its duties if:

1.
The local enforcement agency has failed to exercise due diligence in the inspection of solid waste facilities and disposal sites;

2. 
The local enforcement agency has intentionally misrepresented the results of inspections;

3.  
The local enforcement agency has failed to prepare, or cause to be prepared, permits, permit   revisions, or closure and postclosure maintenance plans;

4. The local enforcement agency has approved permits, permit revisions, or closure and postclosure maintenance plans which are not consistent with Part 4 and Part 5 of the Public Resources Code;

5. The local enforcement agency has failed to take appropriate enforcement actions; and

6. 
The local enforcement agency has failed to comply with, or has taken actions that are inconsistent with, or unauthorized by statute or regulations.

Step 3 - Once staff determines the LEA is, or is not, fulfilling its duties and responsibilities, the findings are documented in an LEA Evaluation Results report.  For minor or no LEA program implementation issues, the report can result in one of the following:

1. LEA commendation for a job well done; or

2. Specific recommendation(s) for improvement in one or more of the LEA’s program responsibilities.

Step 4 - Administrative (if needed): When staff finds the LEA not to be fulfilling its responsibilities, the first step to correcting the LEA performance issues (pursuant to PRC Sections 43214, 43215, 43216.5, and the CIWMB approved LEA evaluation procedure) is for staff to provide the particular reasons for finding the LEA not to be fulfilling its responsibilities in the evaluation results. If there is no immediate threat to public health and safety, and the environment, staff notifies the agency to develop an evaluation workplan for submittal to the CIWMB for approval within 30 days.  Failure to do so would result in the CIWMB considering withdrawal of its LEA designation approval.  CIWMB staff provides guidance as necessary.  

Step 5 – Administrative steps leading to CIWMB Action (if needed): The primary evaluation follow-up activity consists of monitoring LEA workplan progress at regular intervals.  As stipulated in the LEA evaluation procedure, when a workplan is not met, staff convenes an “administrative conference”.  The attendees attempt to reach a consensus that resolves issues.  An administrative conference can result in preparation/revision of a workplan, or in staff bringing the matter before the CIWMB.

Step 6 – CIWMB action: If administrative remedies to improve LEA performance fail, the CIWMB may exercise one or more of the following statutory actions (PRC 43216.5 and 43214): 

1.
The CIWMB may establish a schedule and probationary period for improved LEA performance (43216.5).  This period allows due process for the LEA to accomplish performance objectives without direct CIWMB intervention on a local level. 

2. 
The CIWMB may assume partial responsibility for specified LEA duties (43216.5). Under this option, the CIWMB considers partial de-certification, full de-certification, or withdrawal of designation approval. This action would result in direct CIWMB involvement on a local level. The CIWMB may assume local enforcement agency responsibility on a site/facility basis, on one or more certified LEA duties, or on all LEA certification duties. Full de-certification and withdrawal of designation approval results in the CIWMB becoming the enforcement agency for the jurisdiction. Statute allows the CIWMB to recover its expenses when acting in any of these capacities.  

3.
The CIWMB may conduct more frequent inspections and evaluations (43216.5).

4. 
The CIWMB may implement any other measures which it determines to be necessary to improve LEA compliance (43216.5). 

5. 
The CIWMB may take any actions it determines to be necessary to ensure LEAs fulfill their obligations (43216.5).

6. 
If the lack of LEA performance has contributed to significant non-compliance with state minimum standards at solid waste facilities, the CIWMB shall withdraw its approval of designation (43214(c)).  

Urgency Step (can be applied at any time given conditions): If the CIWMB finds that conditions at solid waste facilities threaten public health and safety or the environment, the CIWMB shall, within 10 days of notifying the LEA, become the enforcement agency until another local agency is designated and certified (PRC 43214)(c).  Staff prepares a CIWMB agenda item recommending this option when the statutory conditions apply.

In addition, regulations for the process of CIWMB withdrawal of its approval of local enforcement agency designations became effective in August 2002. These regulations codify the existing framework that indicates when and how the CIWMB may withdraw its approval of a LEA designation or certification when the LEA is found not to be fulfilling its duties and responsibilities (see Attachment 4).

The evaluation procedure language was non-substantively edited to ensure that individuals applying the process better understand their responsibilities with respect to the evaluation (Attachments 2 & 3). There were no changes in the law, how the evaluations are conducted or the outcome.

5.  Evaluation Findings

CIWMB staff concluded the second cycle of LEA evaluations.  As of December 31, 2002 (the conclusion of the cycle):

· CIWMB staff evaluated 56 LEAs in the State and the CIWMB Enforcement Assistance (EA) Section (see Attachment 5).  

· Of the 56 LEA evaluations, 

· 28 LEAs were fulfilling their duties and responsibilities. 

· Seven of these had minor program implementation issues that were addressed during the evaluation process.  

· 28 LEAs were not fulfilling all their duties and responsibilities.

· 14 of these required workplans in order to address their evaluation findings.

· The remaining 14 did not require workplans since the evaluation findings were either resolved during the evaluation process or substantially underway. 
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The preponderance of LEA program implementation findings, as identified in evaluation results, fall into one or more of the following categories: 

1. The enforcement agency failed to exercise due diligence in the inspection of solid waste facility(ies) and/or disposal site(s) [15].

2. The enforcement agency failed to prepare or caused to be prepared permits, permit revisions, or closure and postclosure maintenance plans [18].

3. The enforcement agency failed to take appropriate enforcement action [8].

4. The enforcement agency failed to maintain certification requirements [3].

5. The enforcement agency failed to comply with or has taken actions that are inconsistent with, or unauthorized by statute or regulations [4].

The current LEA evaluation workplan status is:  

· Four LEAs successfully completed all of their workplan tasks.  This brings the number of LEAs fulfilling their duties and responsibilities up to 32.  

· Ten LEAs continue to work towards meeting the task compliance dates established by their workplan.  Please refer to Attachment 6 which details the workplan status for all of the above-mentioned LEAs.  

6.  LEA Program Assistance

The CIWMB implements a number of programs designed to support and enhance LEA efforts in performing their duties, they include:

· Ongoing training, guidance, and technical support.

· Timely targeted assistance that the CIWMB accomplishes through a set of “triggers” (see Attachments 7 and 8) designed to determine the appropriate time to initiate specific assistance to LEAs.

· The SWIS database that reflects facility compliance with State standards and tracks solid waste trends, provides management and geographic information, and documents all inspection, permitting, and closure data on a site by site basis.

· An LEA network, which provides electronic mail, access to the Worldwide Web and LEA Central (LEA information center), and file transfer services among LEAs and the CIWMB.

· Hardware, software, Internet service, and technical assistance to LEAs that request it.

· LEA Advisories, which are formal publications that communicate CIWMB staff advice and technical expertise to the LEAs.  

· A roundtable forum that provides an opportunity for LEAs, at a number of locations throughout the State, to address local issues and concerns, and to provide feedback to various CIWMB divisions.

· Collaboration with the California Conference of Directors of Environmental Health.

· CIWMB sponsorship of the Enforcement Advisory Council (EAC).  The EAC works to achieve coordinated, consistent statewide LEA enforcement programs by providing ongoing communication and a partnership between LEAs and the CIWMB.

· An annual CIWMB/LEA Conference, which provides specific training to meet current, needs of LEAs and CIWMB staff.

· An Enforcement Assistance Grant is provided by the CIWMB in compliance with statute. The CIWMB disburses $1.5 million annually in non-competitive grant funds from its Integrated Waste Management Account.  Common LEA uses for the grant money include equipment (vehicles, gas monitors, video and digital cameras, and computers), training consultant services, and laboratory services.

· An LEA Equipment Loan Program that assists LEAs by providing devices such as air monitoring instruments and any other available equipment as needed.

B. Environmental Issues

Staff is unaware of any CEQA or cross-media environmental issues relating to this item.




C. Program/Long Term Impacts

The LEA Evaluation Program is an existing program.  As such, the long-term impact is to continue to improve LEA performance.

D. Stakeholder Impacts

At the time this item was written, staff was not aware of any stakeholder issues or concerns.  

E. Fiscal Impacts

Staff is not aware of specific significant fiscal impacts arising from this agenda item. 

F. Legal Issues

Staff is not aware of specific significant legal impacts arising from this agenda item.

G. Environmental Justice

Staff is not aware of any Environmental Justice issues related to this agenda item. 

H. 2001 Strategic Plan

This item relates to Goal 4 “Manage and mitigate the impacts of solid waste on public health and safety and the environment and promote integrated and consistent permitting, inspection, and enforcement efforts”. 

VI.
FUNDING INFORMATION 

This item does not require any CIWMB fiscal action. 

VII.
ATTACHMENTS

1.   
Designation and Certification Process

2.
LEA Evaluation Procedure

3.   
LEA Evaluation Process Flowchart

4.   
LEA De-Certification/Designation Flowchart

5.   
Second Cycle LEA Evaluations Summary

6.   
Evaluation Workplan Status Report

7.
Branch Responsibilities Flowchart

8.
Triggers For LEA Assistance

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Dmitri Smith
Phone:  (916) 341-6378
B.
Legal Staff:  Steven Levine
Phone:  (916) 341-6064
C.
Administration Staff:  Debbie Balluch
Phone:  (916) 341-6775
IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A. Support

Staff had not received any written support at the time this item was submitted for publication. 

B. Opposition

Staff had not received any written opposition at the time this item was submitted for publication. 
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