California Integrated Waste Management Board

Board Meeting
March 18-19, 2003
AGENDA ITEM 6
ITEM

Consideration Of Adoption Of Revisions To The Existing Waste Tire Hauler Registration And Manifesting Regulations

I.
ISSUE/PROBLEM STATEMENT

At the October 7, 2002 Special Waste and Market Development Committee Meeting, staff was directed to initiate a 45-day public comment period for the proposed changes to the Waste Tire Hauler Registration and Manifesting Regulations.   The Office of Administrative Law publicly noticed the proposed regulations on December 6, 2002, initiating the 45-day public comment period.  The comment period closed on January 27, 2003.  

On February 4, 2003, a public hearing was held at the Special Waste and Market Development Committee Meeting for discussion of the 45-day public comment period for these Regulations.  This hearing provided an opportunity for interested parties to present oral or written comments in addition to, or instead of, submitting written comments during the 45-day comment period.  No comments were presented during this meeting.  The Special Waste and Market Development Committee directed staff to publicly notice the proposed changes to the Waste Tire Hauler Registration and Manifesting Regulations for an additional 15-Day Comment Period. 

At the March 18-19, 2003 Board Meeting, staff will request that the Board find the proposed regulations exempt from the CEQA process requirements and approve the proposed regulations for adoption, directing staff to complete the rulemaking process with the Office of Administrative Law.

II.
ITEM HISTORY

· Senate Bill (SB) 744 (McCorquodale, 1993) established the Waste Tire Hauler Registration Program and required the Board to adopt regulations for the Waste Tire Hauler Registration and Manifesting Programs.  These regulations became effective on May 9, 1996.  

· Assembly Bill (AB) 117 (Escutia, 1998) required the Board to prepare a report to the legislature on the current waste tire program and to make recommendations by June 30, 1999 for needed changes.  The Board adopted the final version of the report entitled “California Waste Tire Program Evaluation and Recommendations” at its June 22, 1999 meeting.  In this report, it was recommended to continue the current manifest system with five modifications.  These modifications were:

· “Close the loop” on accountability, i.e. have copies of each manifest returned to the Board for monitoring. 

· Account for imported scrap and used tires.  

· Provide for “one time hauls” to support amnesty days and individual clean up of small tire piles.

· Increase from five to ten the maximum number of waste and used tires that can be transported without having to obtain a waste tire hauler permit.

· Develop a process to allow a hauler to temporarily substitute a replacement vehicle for a permanently registered vehicle.

· SB 876 (Escutia, 2000) required copies of each manifest to be submitted to the Board for monitoring tire loads and movement within California.  Therefore, Board staff modified the current Waste Tire Manifest and Waste Tire Hauler Registration and Manifesting Regulations to incorporate these changes so that the Board will receive a copy of the completed manifest document for each transaction performed by the waste tire generator, hauler, and waste tire end-use facility. 

· Board staff conducted public workshops in November 2001, for discussion and comments on the proposed "California Uniform Waste and Used Tire Manifest System."  Numerous comments were received from industry concerning this new manifest system and were considered during the initial design and development of the documents. 

· In March 2002, staff conducted a “testing phase” of the new prototypes by selecting a small group of waste tire generators, haulers, and end-use facilities to participate in using these documents for a two-week period.  The information collected during this “testing phase” was crucial and has resulted in final prototypes ready for implementation in the spring of 2003.

· During the October 7, 2002 Special Waste and Market Development Committee Meeting, staff was directed to commence the 45-day comment period to implement regulatory changes that are consistent with the SB 876 and the newly created "California Uniform Waste and Used Tire Manifest System."
· On December 6, 2002, the proposed changes to the Waste Tire Hauler Registration and Manifesting Regulations were publicly noticed with the Office of Administrative Law that initiated the 45-day comment period ending on January 27, 2003. 

· On February 4, 2003, the Special Waste and Market Development Committee held a public hearing for the 45-day public comment period for these Regulations.  Staff was directed to publicly notice the proposed changes to the Waste Tire Hauler Registration and Manifesting Regulations for an additional 15-Day Comment Period. 

III.
OPTIONS FOR THE BOARD

Board Members may decide to:

1. Find the proposed regulations exempt from the CEQA process requirements and approve the proposed regulations for adoption, directing staff to complete the rulemaking process with the Office of Administrative Law.

2. Direct staff to make revisions to the revised, proposed regulations in addition to those described in the agenda item as a result of additional comments received during the additional 15-day comment period.

3. Direct staff to take other actions consistent with the Board’s direction.

IV.
STAFF RECOMMENDATION

Board staff recommends Option 1: Find the proposed regulations exempt from the CEQA process requirements and approve the proposed regulations for adoption, directing staff to complete the rulemaking process with the Office of Administrative Law.
V.
ANALYSIS

A. Key Issues and Findings

Summary of Comments and Responses

As of February 13, 2003, when this item was prepared, Board staff received no comment letters or e-mails.  The additional 15-day comment period will end on February 24, 2003.  Board staff will present to the Board any comments received during the remainder of the comment period. 

Staff is proposing the following amendments and grammatical changes to the proposed regulations after careful consideration by the Legal Office.  Changes for the 15-day comment period are double strikeout (bold) or double underline (bold). 
1. A grammatical change is required to change the wording from “accompany” to “accompanying.”

Response

Staff is proposing changes to the text to address this comment.  Section 18451 (c) is amended to read: 
(c) “Tire Derived Product” being transported from the processing facility to the end-use facility is not considered used or waste tire hauling for the purposes, implementation, and enforcement of this Chapter.  The hauler shall have a copy of the letter issued by the Board to the processing facility stating that the material is “Tire Derived Product” and a bill of lading accompanying the load.  The letter and bill of lading shall be carried in the vehicle while transporting the “Tire Derived Product” from the processing facility to the end-use facility. Lack of documentation or false information will subject the transporter to enforcement and penalties under this Chapter.
2. A grammatical change is required by adding the word “been.”

Response

Staff is proposing changes to the text to address this comment.  Section 18455 (a) is amended to read: 
(a) Any person may apply for renewal of a waste tire hauler registration by submitting to the bBoard a new completed original form CIWMB 60.  "Waste Tire Hauler Registration Application" (6/95 9/02), which is incorporated herein by reference.  The bond shall remain in full force and effect for all renewal periods.  If the waste tire hauler bond has expiresd or has is been cancelled, a new bond must also be submitted with the renewal application. 

3. A grammatical change is required to delete the word “Process” from the section title.

Response

Staff is proposing changes to the section title to address this comment.  Section 18456 is amended to read: 
18456. Waste Tire Hauler Registration Application Process.
4. A grammatical change is required to change the wording from “access” to “accessing” and the deletion of “to.”

Response

Staff is proposing changes to the text to address these comments.  Section 18456 (b a) is amended to read: 
(b a) Applications for waste tire hauler registration and bond form Copies of form CIWMB 60 and 61 can be obtained by contacting the Board California Integrated Waste Management Board, Permitting and Enforcement Special Waste Division, Tire Unit Waste Tire Hauler Program, P.O. Box 4025, Sacramento, CA 95812 either in writing, or by phone, or accessing to the California Integrated Waste Management Board website located at www.ciwmb.ca.gov/Tires. Interested parties may pick up an application from the Board, Permitting and Enforcement Division, Tire Unit. 
5. A grammatical change is required to change the wording from “supplement” to “supplemental.” 

Response

Staff is proposing changes to the text to address this comment.  Section 18456.3 (a) is amended to read: 
(a) The waste tire hauler shall file a supplemental application for added to add or remove vehicle(s) on form CIWMB 60 "Waste Tire Hauler Registration Application," (6/95) which is incorporated herein by reference.  The application shall be filed and approved by with the bBoard before the a vehicle is used allowed to haul used or waste tires. 
6. A grammatical change is required to change the wording from “transfer of” to “change in.” 

Response

Staff is proposing changes to the text to address this comment.  Section 18456.3  (e c) (5 4) is amended to read: 
(e c) In the event of a change in ownership of the waste tire hauler business: 

(5 4) The bBoard will process the transfer of change in ownership in accordance with Section 18456.2.within 30 days of receipt of new application and proof of surety bond. 
7. A grammatical change is required to change the wording from “and” to “to” and leave in the previous deletions of “The bBoard shall consider the original application, the reasons for denial and any additional relevant information presented by the applicant” and “This decision shall be the final decision by the bBoard.”

Response

Staff is proposing changes to the text to address these comments.  Section 18458 (a) is amended to read: 
(a) If the bBoard refuses to issue or renew (denies) a registration, or suspends, or revokes or denies a waste tire hauler registration pursuant to Public Resources Code Section 42960, the applicant waste tire hauler may appeal that decision and request a hearing in accordance with Government Code Sections 11505 and to 11519.before the bBoard. The appeal request for a hearing must be made in writing and received by the CIWMB Legal Office at P.O. Box 4025, Sacramento, CA 95812, to the board within 30 days after receipt of the denial, suspension, or revocation.  The board shall, within 90 days from receipt of the request, hold a hearing. The bBoard shall consider the original application, the reasons for denial and any additional relevant information presented by the applicant. The board shall inform the applicant making the appeal in writing within ten (10) days of the decision. This decision shall be the final decision by the bBoard. 
8. A grammatical change is required to change the wording from “that” to “from which.”

Response

Staff is proposing changes to the text to address this comment.  Section 18459.1(a) is amended to read: 
(a) On or after July 1, 2003, every tire dealer/waste tire generator shall apply for and obtain a CIWMB assigned Tire Program Identification Number for each location that from which used or waste tires are generated and transported from.  Each location shall be assigned a unique site specific Tire Program Identification Number. 

9. A grammatical change is required to change the wording from “that” to “where.” 

Response

Staff is proposing changes to the text to address this comment.  Section 18459.1(b) is amended to read: 
(b) On or after July 1, 2003, every end-use facility shall apply for and obtain a CIWMB issued Tire Program Identification Number for each location that where used or waste tires are accepted.  Each location shall be assigned a unique site specific Tire Program Identification Number. 

10. The deletion of the wording “For current waste tire haulers, the Tire Program Identification Number will be the same as the Waste Tire Hauler Registration number assigned to that hauler” and the addition of  the wording “Each waste tire hauler shall be assigned a unique site specific Tire Program Identification Number.”  For uniformity within Section 18459.1. 

Response

Staff is proposing changes to the text to address these comments.  Section 18459.1 (c) is amended to read: 
(c) On or after July 1, 2003, every waste tire hauler shall apply for and obtain a CIWMB issued Tire Program Identification Number. For current waste tire haulers, the Tire Program Identification Number will be the same as the Waste Tire Hauler Registration number assigned to that hauler. Each waste tire hauler shall be assigned a CIWMB issued Tire Program Identification Number, if not already assigned, at the time of registration.

11. A change is required to reflect the correct penalty cited in the Public Resources Code from “$1,000” to “$5,000.” per violation.

Response

Staff is proposing changes to the text to address this comment.  Section 18465 (b) is amended to read: 
(b) Civil penalties exceeding $1,5,000 per violation of a separate provision or for continuing violations for each day that violation continues must be pursued through civil proceedings. 
Other Key Issues:

· Manifest System - The “California Uniform Waste and Used Tire Manifest System” uses a manifest form for each pick-up and delivery of used and waste tires, and a tire trip log which summarizes the pick-ups and deliveries for a given period.  The number of tires picked-up and unloaded is reconciled by the Board’s Information Management Branch’s new computer system so that discrepancies will be flagged for investigation.

· Foreign Haulers - In the recommended changes for this regulation package, staff is deleting the exemption for foreign haulers.  Currently, foreign haulers do not fall under the regulations of Article 8.5 if they meet the following criteria:

 (1) All assets are held outside the United States. 
(2) The company is permitted to operate by the foreign country. 

(3) The company is not permitted to operate as a United States Company in the United States. 

(4) Vehicles used to transport waste tires are registered in the foreign country and comply with the provisions set forth in the California Vehicle Code, Chapter 4, Section 6850 through 6855 and Section 8000 through 8002. 

(5) The tire hauler can only haul tires purchased in the United States for resale in the foreign country with no storage or disposal of waste tires within the borders of the United States.  The foreign company hauling the tires and the United States company from which the tires were purchased will maintain records for four years substantiating the purchase and delivery requirements under Section 18451 and make them available to the Board upon request. 

(6) Both the tire dealer/waste tire generator and foreign company shall comply with the provisions of the most recent version of the California State Board of Equalization Pamphlet No. 32.LDA ("Tax Tips for Sales to Purchases from Mexico"). 

Staff feels that by deleting this exemption, it will place the foreign haulers under the same guidelines as the rest of the regulated community and provide for a more level playing field.

B. Environmental Issues

California Environmental Quality Act 

Board staff, in consultation with the Board’s Legal Office, determined that the proposed regulatory amendments presented in this Agenda Item are exempt from the California Environmental Quality Act (CEQA).  The Board will be asked to approve this finding.

C. Program/Long Term Impacts

The Waste Tire Hauler Registration and Manifesting Regulations have been in effect since 1996; however, with the development of the new manifesting procedures as a result of SB 876, it is anticipated that the Waste Tire Hauler Program will experience a significant increase in its workload and responsibilities.  Staff estimates that more than 2,000 paper documents may be submitted daily for review and processing.  There are likely to be more enforcement actions as a result of the increased number of manifests being submitted and because of the enhanced ability to reconcile the manifests. 

In addition, due to the infancy of this new manifest tracking system and the anticipated volume of documents being submitted, the potential demands on the Information Management Branch are unknown at this time.

D. Stakeholder Impacts

The passage of SB 876 mandates that the California Uniform Waste and Used Tire Manifest System incorporates procedures for the submittal of manifest forms from the waste tire generators, tire dealers, waste tire haulers, and waste tire end-use facilities to the Board within ninety (90) days of the tire shipment.  These proposed regulations enhance what statute already requires.  Additionally, Board staff is taking the opportunity to further clarify existing regulation pertaining to the transportation of used and waste tires.

In addition to a number of minor changes to the regulations, significant changes include the following:

· Foreign haulers will no longer be excluded from the waste tire registration process and attendant regulations.  This change will represent a small potential cost to those businesses, as a $10,000 surety bond (costing approximately $200) will be required. 

· Commercial carriers and agricultural carriers will also be required to comply with the manifesting regulations.  Any potential cost would be similar to that of the waste tire haulers, where it is anticipated that an additional five (5) minutes per form may be incurred.  The economic impact is unknown.

Board staff conducted public workshops in November 2001, for discussion and comments on the proposed "California Uniform Waste and Used Tire Manifest System."  Numerous comments were received from industry concerning this new manifest system and were considered during the initial design and development of the documents. 

In March 2002, staff conducted a “testing phase” of the new prototype documents by selecting a small group of waste tire generators, haulers, and waste tire end-use facilities to participate in using these documents for a two-week period.  The information collected during this “testing phase” was crucial and has resulted in final prototypes ready for implementation in the Spring of 2003.

During the October 7, 2002 Special Waste and Market Development Committee Meeting, staff was requested by the Board to initiate a 45-day comment period to implement regulatory changes that are consistent with the SB 876 and the newly created "California Uniform Waste and Used Tire Manifest System." 

On February 4, 2003, a public hearing was held at the Special Waste and Market Development Committee Meeting for discussion of the 45-day public comment period for these Regulations.  No comments were presented at this hearing by interested parties.  The Special Waste and Market Development Committee directed staff to publicly noticed the proposed changes to the Waste Tire Hauler Registration and Manifesting Regulations for an additional 15-Day Comment Period. 

E. Fiscal Impacts

· Funding Authority - Funds will be taken from the California Tire Recycling Management Fund.

· Legislative - SB 876 authorizes a fee of $1.00 on the purchase of a new tire until January 1, 2007, when the fee will be reduced to $0.75.  This fee (less up to three percent retained by the retail purchaser as reimbursement for any costs associated with the collection of the fee) is deposited into the California Tire Recycling Management Fund, to support programs approved in the Five-Year Plan.
· Manifest - $2.1 million (FY 02/03) has been allocated to support the development and implementation of the California Uniform Waste and Used Tire Manifest Program.
F. Legal Issues

At the time this item was written, there were no significant legal issues raised by comments.  The legal basis for these tire hauler regulations is discussed above in "Item History" at Section II.

G. Environmental Justice

The Waste Tire Hauler Registration and Manifesting Regulations are equally and uniformly applied to all parties throughout the State of California regardless of income, population density, race, or ethnic origin. 

Outreach Efforts  
· The Notice of Proposed Rulemaking was mailed to more than 1,000 registered waste tire haulers, permitted waste tire facilities and solid waste facilities, and waste tire generators throughout the state.  In addition, it was published on the Board’s Proposed Rulemaking web site.  

· The Agenda Item was published on the Board’s web pages and the Special Waste and Market Development Committee and Board Meetings were publicly noticed.  

H. 2001 Strategic Plan

By the implementation of the proposed changes in the Waste Tire Hauler Registration and Manifesting Regulations, this item directly relates to the following goal and objectives of the Board’s 2001 Strategic Plan:

Goal 4:  Manage and mitigate the impacts of solid waste on public health and safety and the environment and promote integrated and consistent permitting, inspection, and enforcement efforts. 

· Objective 1: Through consistent and effective enforcement or other appropriate measures, ensure compliance with federal and State waste management laws and regulations. 
· Objective 2: Increase efforts to identify, evaluate, and address the impacts from waste tire and solid waste management techniques. 
· Objective 3: Promote increased development and use of effective waste management technologies. 
· Objective 4: Intensify efforts to prevent illegal dumping and, where necessary, clean up illegally disposed waste and waste tire sites. 

Existing regulations provide that the generator, hauler, and end-use facilities retain copies of manifests.  SB 876 requires copies of each manifest to be submitted to the Board for monitoring tire loads and movement within California.  Therefore, Board staff modified the current Waste Tire Manifest and Waste Tire Hauler regulations to incorporate these changes so that the Board will receive a copy of the completed manifest document for each transaction performed by the waste tire generator, tire dealer, waste tire hauler, and waste tire end-use facility. 

The intent of SB 876 was to "close the loop" on accountability by requiring copies of manifests from each party to be submitted to the Board for monitoring tire loads and movement within California.  Board staff has therefore, proposed changes to existing regulations to accommodate the specific changes to the "California Uniform Waste and Used Tire Manifest System."  Further, staff has reviewed, interpreted, and updated inaccuracies in the existing regulations found in Title 14, California Code of Regulations, Chapter 6, Article 8.5. 

VI.
FUNDING INFORMATION 

N/A

VII.
ATTACHMENTS

1.
Proposed Regulations (Additional 15-Day Comment Period), 14 CCR, Chapter 6,   Article 8.5 

2.
Comments received from the 45-Day Comment Period 

3.
CA Uniform Waste and Used Tire Manifest, Page 1 (CIWMB Form with Business Reply Mailer)

4.
CA Uniform Waste and Used Tire Manifest, Page 2 (Tire Dealer/Generator Copy with Manifest Instructions)

5.
CA Uniform Waste and Used Tire Manifest, Page 3 (Hauler Copy with Manifest Instructions)

6.
CA Uniform Waste and Used Tire Trip Log, Page 1 (CIWMB Form with Business Reply Mailer)

7.
CA Uniform Waste and Used Tire Trip Log, Page 2 (Hauler Copy with Manifest Instructions)

8.
Waste Tire Hauler Registration Application (including Vehicle Description Sheet)

9.
Resolution Number 2003-145

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff: Keith E. Cambridge 
Phone:  (916) 341-6422
B.
Legal Staff:  Wendy Breckon
Phone:  (916) 341-6068
C.
Administration Staff:  N/A
Phone:  
N/A

IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A. Support

The following agencies and/or persons submitted comments during the 45-day public comment period:

· William Prinz, City of San Diego 

B. Opposition

There is no opposition to either the 45-day or 15-day public comment periods that staff is aware of.
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