California Integrated Waste Management Board

Board Meeting
March 18 - 19, 2003
AGENDA ITEM 19
ITEM

Consideration Of Adoption Of Emergency Regulations Regarding Assessment Of Administrative Civil Penalties Against Product Manufacturers For Non-compliance With The Rigid Plastic Packaging Container (RPPC) Law

I.
ISSUE/PROBLEM STATEMENT

The Rigid Plastic Packaging Container (RPPC) Law (Public Resources Code Section 42300 et. seq.) was passed by the Legislature in 1991 to help ensure the reduction, recycling, or reuse of plastic resins and specific rigid plastic packaging containers. 

As part of the RPPC Law, which became effective in 1992, the Board has authority to assess civil penalties against companies who do not comply with the law (Public Resources Code section 42332) The maximum amount of penalty per year may not exceed $50,000 per violation. The total per-year amount may not exceed $100,000.
This agenda item presents for approval to the Board emergency regulations to be used in assessing such penalties in a public hearing or, in lieu of a public hearing, a negotiated settlement.  

II.
ITEM HISTORY

At its October 20, 1999, meeting, Board approved seven criteria for assessing penalties against manufacturers not in compliance with the RPPC Law. Those criteria were used by the Board to assess a penalty at its January 2000 meeting.

At its February 22, 2001, meeting, Board directed staff to schedule public hearings for specific groups of manufacturers for the 1997, 1998, and 1999 compliance years, where each hearing would be held before an Administrative Law Judge (ALJ). The ALJ would then render a proposed decision for consideration and possible imposition of civil penalties by the Board. 

At its October 16, 2002, meeting, the Board directed staff to schedule settlement negotiations with 39 companies who had asked the Board to take no further enforcement action based on the small size of the company or small volume of sales of RPPCs into California, but the requests were denied.  It is anticipated that some of those companies may agree to pay fines as part of a settlement agreement.

III.
OPTIONS FOR THE BOARD

Staff offers the following recommendations for the Board’s consideration:

1. Adopt the attached emergency regulations necessary for assessing penalties as proposed.

2. Adopt the attached emergency regulations necessary for assessing penalties with specified changes.

3. Direct staff to make specific changes to emergency regulations before approval.

4. Take no action and direct staff to utilize the penalty criteria adopted by the Board in October 1999.

5. Provide other direction to staff.

IV.
STAFF RECOMMENDATION

Staff recommends the Board approve Option 1 and adopt Resolution 2003-225.

V.
ANALYSIS

A.
Key Issues and Findings

1. Board approved a seven-item penalty criteria at its October 20, 1999, meeting. At its January 27, 2000, meeting, the Board used the penalty structure in a hearing to assess a penalty against a product manufacturer. The criteria contained in the penalty structure approved by the board on October 29, 1999, and used at its January 27, 2000, meeting follow:

1. Violator’s good faith effort or lack of good faith effort to comply

2. Violator’s degree of compliance

3. Violator’s history of compliance

4. Violators efforts to implement a compliance agreement

5. Violator’s progress towards compliance

6. Size of violator’s operation

7. Violator’s impact on market

2. At its February 2001 meeting, the Board consolidated the certification process for years 1997, 1998, and 1999 and directed staff to schedule formal public hearings with an Administrative Law Judge (ALJ) for companies not in compliance with the RPPC law. 

3. In preparation for scheduling public hearings and entering settlement negotiations, as directed by the Board , staff determined that the previously adopted penalty criteria needed to be more specific by identifying what constituted a violation and what penalty or range of penalties  would attach to each violation

4. To ensure the success and fairness of these hearings and settlement negotiations, staff developed a new penalty structure, which it incorporated into an emergency regulation included for approval in this item.

5. 
This new penalty structure was:

•  Constructed after a comprehensive review and analysis of the penalty structure approved by the Board at its October 1999 meeting as well as penalty structures used by various state and federal agencies charged with administering various environmental protection laws. Those agencies included Cal/EPA’s Department of Toxic Substances Control and at least two federal EPA Departments: Office of Air and Radiation and Wastes and Recycling. 

•  Formulated after careful consideration of:

— Companies’ right to due process
— Strengths and weaknesses of each proposed violation, including enforceability and ability to serve as deterrent 

· Effect on manufacturers and stakeholders  

•
Based on violations that could be reasonably inferred from the RPPC Law. However, violations have been more precisely defined, when necessary, and various degrees of compliance, along with corresponding penalties, were developed to ensure compliance yet allow for variations in companies. 
•
Structured around criteria for staff to use in accounting for variations in companies.

6. In addition, the penalty structure included in the emergency regulation was designed to be:

•
Legally and economically defensible

• 
Consistently applied

•
Organized around the goals of fairness, timeliness, deterrence, and transparency

•
Applicable to future negotiated settlement agreements and penalty hearings

•
Used as incentive for manufacturers to comply with law 
7. Penalties will be assessed per violation.  By law, the Board is allowed to assess up to $50,000 per violation, with a maximum of $100,000 in a compliance year.  If the Administrative Law Judge or Board finds the manufacturer has several violations, it may be necessary to reduce the amount of the penalty assessed for some or all of the violations to ensure the penalties do not exceed the maximum annual amount.  

8. Penalty structure contained in the attached emergency regulations shows that there are five different violations that may be charged. An explanation of each violation follows:

14CCRR 17949(c)(1): Failure to comply with container requirements. Violations are assessed on a 25-point system based on specific values assigned in four areas: (1) percent of postconsumer resin; (2) percent of source reduction; (3) times per year containers reused; and (4) times per year containers refilled.  

Amount of violation to be assessed is determined through the use of the following formula: $50,000 minus $1,800 times number of points [$50,000―(1800x24)]. For example, if a company accrued 24 points through assessed compliance efforts, its fine would be $6,800. The amount of violation may be modified by the Administrative Law Judge or the Board where appropriate.  

—14CCR 17949(c)(2): Failure to submit certification by due date. Penalties organized according to number of days late (by postmark date): 0-30 days, $10,000; 30-60 days, $25,000; more than 60 days, $50,000 pursuant to subsection (3).

—14CCR 17949(c)(3): Failure to certify. Failure to certify is a $50,000 penalty.

—14CCR 17949(c)(4): Failure to submit complete or accurate certification by due date. Penalties range from $5,000 to $50,000, according to the degree of incompleteness or inaccuracies. Degree of completeness or inaccuracies include but are not limited to: Misreporting exemptions, failure to account for all products, failure to account for subsidiaries and subdivisions; lack of container manufacturer’s verification of number of containers sold or weight of containers; inconsistencies in information from product manufacturer to container manufacturer; lack of signatures; and mathematical inaccuracies.

—14CCR 17949(c)(5): False or misleading information on certification. Law requires Board to refer to Attorney General instances of fraud for maximum fine of $100,000. 

B.
Environmental Issues

Based on available information, staff is not aware of any specific environmental issues related to this item.
C.
Program/Long Term Impacts

 Item may result in:

a. Increased compliance rates for the RPPC and other mandated programs.

b. Speedier compliance with requirements of the RPPC and other mandated programs.

c. 
Increase in revenue through the assessing and collecting of penalties for future certifications as well as those in progress or pending: The 1997 through 1999 certification years, in progress; 2000 certification year, in progress; 2001 certification year, pending. 

D.
Stakeholder Impacts

Manufacturers

Implementation of this item could financially affect selected manufacturers of RPPC containers as well as products packaged in RPPCs in the following ways: 

a. Per manufacturer, penalties may be assessed up to $100,000 per applicable compliance years. For this 1997, 1998, and 1999 consolidated survey, a manufacturer could be assessed a total of $300,000.

b. Some manufacturers may spend additional monies to ensure compliant containers; demonstrate technological infeasibility with compliance; or experiment with and implement other compliance options.

Environmental Groups; Recycling Industries

Increased compliance with the RPPC program could result in decreased plastic in the waste stream and increased business opportunities for industries involved in recycled resin production. In addition, increased compliance in other mandated programs as a result of this imposition of penalties could result in additional plastic being removed from the waste stream.

Interested Parties Meetings

Stakeholders were informed that a penalty structure was being developed at an October 2002 and December 2002 interested parties meeting. To provide stakeholders with an opportunity to comment on penalty structure included in proposed emergency regulations, an interested parties meeting will be held on March 6, 2003. Results will be reported at the Special Waste and Marketing Development Committee meeting on March 11, 2003.

E.
Fiscal Impacts

No negative fiscal impacts to Board result from implementing this item. Board could gain additional revenue from implementing this item. As directed in Section 42322(3) of the Public Resources Code (SB 1127, Karnette, 2002), moneys gained from implementing this item will be deposited into the Rigid Container Account of the Integrated Waste Management Fund and used, among other things, to develop markets for plastics.
F.
Legal Issues

Government Code Section 11346.1 allows for the adoption of regulations on an emergency basis if the agency finds that the adoption of the regulation is necessary for the immediate preservation of the public peace, health and safety or general welfare.  The emergency regulation to adopt the RPPC penalty structure is needed for the immediate preservation of the general welfare of the State of California, including all of the state's local jurisdictions and thousands of businesses that comprise California's markets for recycled plastic, as a business necessity for completing in-progress enforcement actions under the RPPC Law.

Public Resources Code Section 42322 sets out the statutory authority for assessing fines and penalties under the RPPC Law.  Administrative civil penalties may be assessed for violations of the law only after a hearing is held before an Administrative Law Judge.  Although the Board adopted general penalty criteria for the one RPPC hearing held in the past, a more specific penalty structure is crucial to assist the Administrative Law Judge and the Board in assuring that accused violators have fair and equal treatment when administrative civil penalties are imposed.  

These regulations need to be adopted on an emergency basis because several hearings will be immediately necessary in order to complete the 1997 through 1999, 2000 and 2001 compliance year certifications in a timely manner.  A Certificate of Compliance will be needed, however, to make these emergency regulations permanent.

For the 1997 through 1999 compliance year certification, 950 companies were required to submit certifications. Fifty-one (51) companies requested relief from enforcement because of the small size of the company or volume of plastic resin sold into California, thirty-nine (39) of which were denied such relief in Fall 2002. In addition, many of the Compliance Agreements the Board entered into with regulated companies for that certification period are in the process of being completed, and the companies least likely to have met the terms and conditions of the Compliance Agreements will be brought forward to the Board in April and May 2003. 

It is anticipated there will be numerous hearings and settlement negotiations within these two categories of companies where the company is unable or unwilling to achieve compliance, and the penalty structure is needed prior to negotiating or imposing any penalties.  For the 2000 compliance year certifications, the Board will be considering enforcement action in May 2003, and it is anticipated there will be several hearings for companies that failed to respond to the request for certification or were unable/unwilling to achieve compliance.  

To complete all of these enforcement actions in a timely manner and ensure that there are no further delays in negotiating settlements and completing enforcement for the 1997 through 2000 compliance year certifications, it is critical that the penalty structure be in place within the next two months.    

The emergency regulations included with this item show deletion of section 17949 (c), relating to food and cosmetics. This deletion is done as a technical clean up to reflect legislation that made permanent the exemption of food and cosmetics (SB 1155, Chapter 754, Statutes of 1996, Maddy).

G.
Environmental Justice

Based on available information, staff is not aware of any environmental justice issues related to this item.

H.
2001 Strategic Plan

This item supports the following goals and objectives of the Board’s Strategic Plan: 

• Goal 4, Manage and mitigate the impacts of solid waste on public health and safety and the environment and promote integrated and consistent permitting, inspection, and enforcement efforts. 

Objective 1: Through consistent and effective enforcement or other appropriate measures, ensure compliance with federal and State waste management laws and regulations.

The RPPC Program, including its enforcement arm, is a primary player in accomplishing Goal 4, Objective 1 of the Board’s Strategic Plan through helping to manage and mitigate the impacts of solid waste on public health and safety and the environment.

• Goal 7—Promote a “zero-waste California” where the public, industry, and government strive to reduce, reuse, or recycle all municipal solid waste materials back into nature or the marketplace in a manner that protects human health and the environment and honors the principles of California’s Integrated Waste Management Act.
Objective 1: Promote source reduction to minimize the amount of waste generated.

Since its inception, the RPPC program has used source reduction as a compliance option. And through the efforts of program staff, many manufacturers have voluntarily complied with source reduction as a compliance option.
VI.
FUNDING INFORMATION

This item does not require any Board fiscal action.

VII.
ATTACHMENTS

1. California Code of Regulations, Chapter 4, Resource Conservation Programs, Draft Emergency Regulations

2. Resolution No. 2003-225
VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Marie McLean



Phone: (916) 341-6507




    Michael Leaon



Phone: (916) 341-6475




    Bill Orr




Phone: (916) 341-6472

B.
Legal Staff:  Deborah Borzelleri



Phone: (916) 341-6056

IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

Staff had not received any written support at the time this item was submitted for publication. 

B.
Opposition

Staff had not received any written support at the time this item was submitted for publication
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