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ITEM

Consideration Of The Adoption Of A Negative Declaration (State Clearinghouse No. 2003022081) And Proposed Regulations For The Construction And Demolition And Inert Debris Processing Tiered Regulations

I.
ISSUE/PROBLEM STATEMENT

Under current regulations, construction and demolition/inert (CDI) transfer/processing operations and facilities can only be issued a full solid waste facility permit (SWFP) by the California Integrated Waste Management Board (Board).  This "one-size-fits-all" permit has not provided the Board and enforcement agencies flexibility in overseeing these types of businesses in a manner that reflects their potential impacts on the public health, safety, and the environment.

Under the proposed regulations, the level of Board review and oversight for these businesses would be changed to a regulatory tier level to provide oversight and to address potential impacts CDI operations and facilities may pose to public health, safety and the environment.  The regulations define CDI transfer/processing operations and facilities, place the operations and facilities into regulatory tiers, and establish minimum operating standards. The regulations also define recycling activities that are not subject to Board regulation.

In January 2002, the Board voted (6-0) in favor of the approval to notice the proposed regulations to begin the 45-day rulemaking comment period. The Office of Administrative Law publicly noticed the proposed regulations on May 31, 2002, initiating the 45-day public comment period.  The comment period closed on July 15, 2002 and a public hearing was held on August 12, 2002.  Revisions to proposed regulations were made after consideration of these comments.  At the December 10, 2002 Board Meeting, staff was directed to initiate a 15-day comment period for those revisions.  The 15-day period began December 20, 2002 and ended January 3, 2003.  

Following the January 14, 2003 Board meeting, Board members considered outstanding issues and directed staff to make specified changes to the proposed regulation text and initiate an second 

15-day comment period for the changes.  The second 15-day comment period began on 

January 24, 2003 and ended on February 10, 2003.  To comply with the California Environmental Quality Act (CEQA) Guidelines, staff submitted an Initial Study and proposed Negative Declaration (SCH # 2003022081) to the Governor’s Office of Planning and Research. The comment period for CEQA was in progress at the time of publication of this item.  Staff will provide a summary of both comment periods at the March Board meeting.  In order to meet OAL requirements, final adoption of this regulation package by the Board is required no later than March 2003.
II.
ITEM HISTORY

· At its September 1999 meeting, the Board voted (4-0) not to adopt the proposed CDI debris regulations and directed staff to have further discussions with the State Water Resources Control Board, the Department of Conservation, and other stakeholders before developing a new draft. 

· In October 1999 the Board approved a contract concept for a survey of mine reclamation sites.

· In December 2000, the Board approved a two-phase approach to develop the CDI debris regulations.

· In March 2001, the Board approved a scope of work for a survey of mine reclamation sites that use C&D debris as well as inert debris as fill.

· In August 2001, the Board heard a staff update on the status of the proposed two-phased CDI debris regulations.

· In November 2001, the Board directed staff to consult with industry representatives regarding their concerns and bring back another draft of the regulations for consideration for approval to notice for a 45-day comment period.

· In December 2001, the Board directed staff to address concerns surrounding the 300 tpd break off point between CDI operations and facilities. Several Board members felt that operations may be under-regulated in the EA Notification Tier when those operations take up to 300 tpd of C&D debris. One suggestion by several Board members was to look into adding a Registration tier as a means to arrive at an adequate level of Board oversight. Staff was directed to revisit the amounts associated with each permit tier for CDI operations and facilities and bring back another draft of the regulations for consideration for approval to notice for a 45-day comment period.

· In January 2002, the Board voted (6-0) in favor of the approval to notice the proposed regulations to begin the 45-day rulemaking comment period.

· In August 2002, stakeholders and Board staff identified several issues that needed direction from the Permitting and Enforcement Committee (Committee) and expressed a need for additional time to comment on the proposed regulation package and suggested the formal comment period to be 

45-days.  Therefore, the Committee directed staff to outline policy issues and potential solutions for discussion and consideration at the September Committee meeting.

· In September 2002, Board staff presented recommendations for the Board and P&E Committee to consider for rulemaking direction. The Committee directed staff to bring forward staff recommendations for consideration at the upcoming Board meeting. The Board directed staff (4-2) to return to the Board in November 2002 with revised regulations for consideration of an additional comment period that reflects staff’s recommended options for resolving the issues presented at the August and September meetings.

· In November 2002, Board staff returned to the Committee for direction to notice a 30-day comment period. The P&E Committee directed staff to return to the Board in December 2002 with draft proposals for the Committee to address a registration tier phase-in for large volume CDI processing facilities to a full permit tier based on a 100 tpd permit threshold, and a C&D debris definition that incorporates C&D debris as a subset of C&D waste and is neutral regarding franchise agreements.

· In December 2002, the P&E Committee directed staff to return to the December full Board meeting. After much discussion at the full Board, the Chair directed staff to begin a 15-day comment period and include language to establish a Registration Permit for facilities that process 50-300 tpd of C&D debris with no more than 20% residuals. Additionally, the regulations should allow a temporary Registration Permit while a Full Permit is being obtained for facilities that process over 300 tpd of C&D debris or have more than 20% residuals. 

· In January 2003, after much discussion, the Board Chair directed staff to begin a second 

15-day comment period to establish a threshold change of 100 - 300 tpd for the Registration Tier with no more than 30% residuals and return to the Board in March 2003 to consider approval to adopt the proposed regulations.

III.
OPTIONS FOR THE BOARD

Board Members may: 

1. Adopt the negative declaration and proposed regulations for forwarding to the Office of Administrative Law for promulgation. 

2. Direct staff to take other actions in accordance with the Board’s direction. 

IV.
STAFF RECOMMENDATION

Staff recommends Option 1, to adopt the proposed regulations and negative declaration for forwarding to the Office of Administrative Law for promulgation.

V.
ANALYSIS

A.
Key Issues and Findings

Under current regulations, construction and demolition and/or inert debris processing facilities can only be operated under the tiered regulations for the transfer and processing stations handling municipal solid waste.  That regulatory scheme does not provide the Board and its local enforcement agencies flexibility in overseeing these types of businesses in a manner that commensurate with their potential impacts on the public health, safety, and the environment.

Under the proposed regulations, the level of Board review and oversight for these businesses would be changed to a regulatory tier level that would mitigate the potential impacts these businesses pose.  The regulations will define construction and demolition, and inert debris processing operations and facilities, place the operations and facilities into regulatory tiers, and establish minimum operating standards.  The regulations also define other activities that are excluded from Board regulation.

B.
Environmental Issues

California Environmental Quality Act is required for this item.  Board staff has conducted an analysis of the environmental impacts of these proposed regulations and asks for approval to adopt the negative declaration.  Board staff is working cooperatively with the State Water Resources Control Board on aspects of this rulemaking that may have an impact on water quality. 

C.
Program/Long Term Impacts

These regulations will add clarity to a long-standing uncertain regulatory environment associated with construction and demolition, and inert debris processing operations and facilities.  The regulations will help build a strong infrastructure of regulatory compliant operations and facilities.

D.
Stakeholder Impacts

Board staff are concerned about a timely implementation of the proposed set of regulations. Consistent with the Advisory #12, March 28, 1994, Permitting of Non-traditional Facilities, the Board has encouraged Enforcement Agencies not to accept applications for a solid waste facilities permit for materials and handling methods which are under evaluation until the Board developed appropriate policy and/or wrote regulations to address that particular material. The rationale for this direction is that delaying the processing of these permits would eliminate the administrative burden of revising or modifying such permits if changes to this process are included in the Board's action. CDI processing activities are one of the nontraditional activities for which permit applications were discouraged. Consequently, CDI operations and facilities in California have largely been operating without benefit of regulatory oversight by the EA since 1994. This being the case, Board staff now strongly recommend finalization of the proposed set of regulations in a timely manner.  In order to meet OAL requirements, final adoption of this regulation package by the Board is required no later than March 2003.
E.
Fiscal Impacts

There are no fiscal impacts from this rulemaking other than normal staffing costs.

F.
Legal Issues

Based on available information, staff is not aware of any legal issues related to this item.

G.
Environmental Justice

Staff is not aware of any environmental justice issues specific to this proposed regulation package.  These regulations will be applicable statewide.  Board staff held public workshops early in the regulation development process.  The workshops were open to any and all interested parties.  Staff mailed notices of these workshops to persons believed to be interested and posted the notices on the Board’s website.

H.
2001 Strategic Plan

These regulations will protect public health and safety and the environment while providing a balance that will not impede the expansion of statewide capacity to divert materials from disposal at landfills, consistent with Goal 4, Objective 1, Strategy A of the Board’s 2002 Strategic Plan.

VI.
FUNDING INFORMATION

This item does not require any Board fiscal action. 

VII.
ATTACHMENTS

1.  Proposed Construction and Demolition/Inert Debris Processing Tier Regulations 

2.  Negative Declaration (State Clearinghouse Number 2003022081) 

3.  Resolution Number 2003-191

4.  Resolution Number 2003-227

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Allison Spreadborough
Phone:   (916) 341-6803

B.
Legal Staff:  Michael Bledsoe
Phone:   (916) 341-6058

C.
Administration Staff:  Debbie Balluch
Phone:   (916) 341-6775
  

IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

Staff will provide a summary of the written comments received at the Board Meeting, including those comments in support.

B.
Opposition

Staff will provide a summary of the written comments received at the Board meeting, including those comments in opposition.
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