California Integrated Waste Management Board

Board Meeting
June 15-16, 2004
AGENDA ITEM 10
ITEM

Consideration Of The Aggregate Recycling Systems Illegal Disposal Site, Los Angeles County, For The Solid Waste Disposal And Codisposal Site Cleanup Program And Augmentation For The Environmental Services Contract For Landfill And Disposal Site Remediation (IWM03015B)

I.
ISSUE/PROBLEM STATEMENT

This item requests that the California Integrated Waste Management Board (Board) consider the Aggregate Recycling Systems Illegal Disposal Site for a Board-managed cleanup under the Solid Waste Disposal and Codisposal Site Cleanup Program.  The item also requests an augmentation of the remediation contract necessary to complete the cleanup if approved by the Board.

II.
ITEM HISTORY

The Board has not previously considered the proposed project.

III.
OPTIONS FOR THE BOARD

1. Approve a Board-managed site cleanup project with cost recovery and augmentation of Contract IWM03015B of $1,000,000, to remove all processed and unprocessed material to inert debris recycling facilities to the extent practicable.  

2. Approve a Board-managed site cleanup project with cost recovery and augmentation of Contract IWM03015B of $1,000,000 to remove unprocessed material to inert debris recycling facilities to the extent practicable, and leave processed material in place.

3. Approve a Board-managed site cleanup project to process remaining material onsite, then sell or competitively bid the material for use as aggregate in local construction projects.
4. Recommend a public entity apply for an illegal disposal site cleanup grant under the Program to remediate and/or further stabilize the site.

5. Modify staff’s options 1-4.

6. Direct staff to further investigate potential cleanup options and bring back options for future consideration.

7. Deny any Program remediation funding for the project.
IV.
STAFF RECOMMENDATION

Staff recommend the Board approve Option 1.

V.
ANALYSIS

A.
Key Issues and Findings

Solid Waste Cleanup Program
The Solid Waste Cleanup Program (Program) addresses cleanup of solid waste disposal and codisposal sites where the responsible party either cannot be identified or is unable or unwilling to pay for a timely remediation and where cleanup is needed to protect public health and safety or the environment.  Cleanup projects are implemented through Board-managed contracts, grants, and loans.  The Board approved Program policies in February and September 1994, March and 

September 1995, and February, June, and August 1999.  Regulations incorporating the approved policies were adopted by the Board in May 2000 and became effective

September 11, 2000.  In addition, the Board approved grant scoring criteria and the evaluation process for fiscal year 2003/2004 in June 2003.  Since inception of the Program in 1994, the Board has approved a total of 143 projects to cleanup over

394 sites totaling $49,182,498 in funding.

Section 48021(a) of the PRC states that: “In prioritizing the sites for cleanup the board shall consider the degree of risk to public health and safety and the environment posed by conditions at a site, the ability of the site owner to clean up the site without monetary assistance, the ability of the board to adequately clean up the site with available funds, maximizing the use of available funds, and other factors as determined by the board.”

The following factors are specified in Title 14, California Code of Regulations (14 CCR), Section 18903 and are to be used to prioritize eligible sites under the Program:

1.
The actual or potential degree of risk to public health and safety and/or the environment posed by conditions at the site as determined by a comparison with state minimum standards (27 CCR, Chapter 3, Subchapter 4, commencing with section 20510 and Subchapter 5, commencing with section 21099);

2.
The ability of the site owner and or responsible parties to promptly and properly remediate the site without monetary assistance;

3.
The ability of the Board to adequately remediate the site with available funds;

4.
The amount of contributions of money and/or in-kind services from local governments and responsible parties;

5.
The availability of other appropriate federal or state enforcement and/or cleanup programs to remediate the site; and

6.
The ability to obtain site access for the proposed remediation.

Eligible and ineligible remedial actions under the Program are specifically listed in 

14 CCR Section 18904, which also allows the Board to consider approval of any other remedial actions not specified as ineligible.  Unless otherwise noted, specific actions proposed for each project are specifically eligible pursuant to the regulations.  All proposed remedial actions in this item are specifically eligible and based on staff’s review meet Program requirements.

Site Description and Chronology

The Aggregate Recycling Systems, Incorporated, site comprises 5.45-acres at 

6208 South Alameda Street, Huntington Park, California (Assessor’s Parcel Numbers 6321-008-008, 009, and 011).  The site is within an area of industrial, commercial, and residential land uses, bordered on the west by the Alameda Corridor Railroad and on the east by a residential neighborhood along Cottage Street.

A conditional use permit (CUP) was issued by the City of Huntington Park in November 1993 to Mr. Sam Chew for his company, Aggregate Recycling Systems, Incorporated (“Aggregate”), to operate a facility at the site to recycle concrete and asphalt from construction and demolition projects.  Accumulation of material significantly increased at the site after the November 1994 Northridge earthquake to the extent that a huge pile of debris 50-60 feet in height with up to 103,000 cubic yards (200,000 tons) was created.  The pile constituted a public nuisance and potential health threat because of dust, erosion, concerns over potential contaminants, and negative visual impacts.   In response to numerous public complaints and violations of the CUP, the City of Huntington Park issued an Order of Abatement in March 1997 and operation of the facility ceased.  Various legal actions then transpired against both Mr. Chew and Aggregate, but the material was not processed and removed from the site.  In February of 1999, both Mr. Chew and Aggregate declared bankruptcy.  By August of 1999 it became clear that there would not be sufficient assets to remediate the site through the bankruptcy, and enforcement efforts shifted to the property owner, 6208 So. Alameda Corporation.  Unfortunately, a window of opportunity for recycling the material as aggregate for the nearby Alameda Corridor Railroad project closed when that project was completed in 2000.  

Various actions against the property owner culminated on January 16, 2001, with the issuance of a Stipulated Judgment for Injunction in Los Angeles Superior Court, wherein the property owner was ordered to complete the entire processing, removal, and cleanup of the site.  Completion of the cleanup was required within 730 days plus a discretionary 90-day extension (i.e., April 16, 2003, including the 90-day extension).  Although there was optimism that the property owner would process and recycle the material for use in various large ongoing construction projects (e.g., Port of Long Beach and Port of Los Angeles projects), the property owner failed to comply with the Stipulated Judgment.   

Board staff has provided technical assistance toward cleanup of the site through the Solid Waste Cleanup Program and Waste Prevention and Market Development Division.  In 1999, the Board’s Solid Waste Cleanup Program contractor prepared a removal plan to assist the property owner and City of Huntington Park.  The Board’s contractor also conducted limited sampling of the material which showed no hazardous levels of petroleum hydrocarbons or metals.  

The Board and Los Angeles County Solid Waste Local Enforcement Agency (LEA) did not have clear enforcement authority over this site until the Board’s Construction and Demolition and Inert Debris Processing regulations became effective August 8, 2003.  The LEA made a determination for this site in accordance with the regulations on December 19, 2003, and required the owner to complete the processing or removal of unprocessed material by March 8, 2004, or be subject to issuance of a Notice and Order in accordance with 14 CCR section 17381.1(e).  The processed and unprocessed material meet the definition of Type A inert debris pursuant to 14 CCR section 17381(k).

Although active removal of processed material from the site by the property owner was verified by LEA and Board staff in late 2003, no significant processing or removal activity has occurred in 2004.  The owner failed to comply with the LEA’s March 8 deadline.  In response, the LEA issued a Notice and Order on April 21, 2004 which required processing or removal of the unprocessed material by June 20, 2004.  In addition, the Notice and Order advised the property owner that failure to comply could result in the Board expending funds for cleanup of both the unprocessed material, as well as all other solid waste material on site (upon order of the Court pursuant to the Stipulated Judgment in the Superior Court action), and the Board thereafter seeking cost recovery, including the imposition of a lien.  As of late 

April 2004, approximately 50,000 cubic yards of inert debris remains onsite with over half of the material processed as recycled aggregate base.  

Board staff continue to work directly with the LEA and City of Huntington Park to coordinate enforcement and legal actions regarding this site, including the establishment of authority for the Board’s Solid Waste Cleanup Program to access the site and remove all materials as fast as possible should the owner fail to do so.   Specifically, the Stipulated Judgment provides that where as here the property owner has failed to comply with the terms of the Judgment, the City of Huntington Park may apply to the court for an order authorizing the City (or a designee such as the Board) to enter into and onto the site and take whatever action is necessary to secure compliance with the Judgment’s removal and abatement decree.  Such an order will provide the Board with the requisite authority site access, and the authority to remove the processed material, along with the unprocessed material which was the subject of the LEA’s Notice and Order.
Site Prioritization

Based on the degree of risk to public health and safety, and the environment, the prioritization category for the Aggregate Recycling Systems Illegal Disposal Site is A1, the highest priority category under the Solid Waste Cleanup Program.  Priority A1 is a site in an urban area with a confirmed condition of pollution or nuisance from solid waste, based on a comparison with state minimum standards, exists.

Cleanup Options

The following describes options for Board cleanup assistance at the Aggregate Recycling Systems Illegal Disposal Site:

Option 1:
Approve a Board-managed cleanup to remove all processed and unprocessed material to inert debris recycling facilities to the extent practicable.

Project Description: One alternative is to load, transport, and haul the estimated

50,000 cubic yards (75,000 tons) of debris to an appropriately permitted inert debris recycling or disposal facility.  To the extent practical, material would be hauled to least cost recycling, engineered fill, or mine reclamation facilities.  Onsite processing would be minimized and crushing operations to produce aggregate would not be conducted.

Estimated cost: The preliminary estimated cost is between $1,000,000 (loading and haul with no tipping fee) and $3,000,000 (loading, haul, and disposal of all material to Class III landfill).  Based on a limited site investigation and review of the facility file, there are an estimated 50,000 cubic yards of processed aggregate and unprocessed Type A inert debris remaining at the site.  An aerial survey of the site, which will provide an accurate measurement of the remaining materials, is being prepared and better estimates of the quantities of material onsite and cost estimates will be available by the June 2004 Board meeting date.  These costs estimates would be refined based on the more accurate estimate of volume, in addition to price quotes obtained by the Board’s contractor to maximize competition between the various destination facilities in the region.  Cost estimates may increase depending on other factors such as increasing diesel fuel costs and detection of hazardous materials or substances.  
Project Timelines:  Project timelines for option 1 are summarized as follows: 

· June 21


Notice and Order Compliance Failure Date

· June 21


File Notice of Exemption (NOE)

· 21 days (July 12)

Contractor Walk Through/Price Quotes

· 35 days (July 26)

NOE Time Period Complete

· 110 days (October 25)1
Contractor Mobilization, Load/Haul

1 Contractor mobilization and material load/haul is projected to take approximately

10 weeks to complete (late October), subject to change as the project is finalized and implemented.  The above schedule assumes that site access and the additional legal authority necessary to remove all material is obtained by the City of Huntington Park in consultation with the Board’s legal office by the date of completion of the NOE time period.  The time schedule may be delayed if additional time beyond the NOE period is needed to establish access and the additional legal authority. 

Advantages:

· Removes all material in the most timely manner.

· Minimal processing operation impacts to the surrounding residences.

Disadvantages:

· Costs are highest and uncertain based on market factors for recycling and disposal.

· Will require additional legal authority to remove stockpiled processed material.

· Will require additional augmentation of remediation Contract IWM03015B.

· Previous approved Board-managed projects may be delayed and other Program-related activities (e.g., grants) impacted due to the additional resource demands on Program staff.

Option 2:
Approve a Board-managed cleanup to remove unprocessed material to inert debris recycling facilities to the extent practicable, and leave processed material in place

Project Description: Modification of Option 1 with the exception that processed material would be left in place.

Estimated cost: The preliminary estimated cost is between $750,000 and $1,750,000.  Additional cost would be incurred to move processed material onsite because access to the unprocessed material is blocked by the processed material pile.  Other uncertainties in cost estimates described for Option 1 would also apply.

Project Timelines:  Approximately 8-10 weeks subject to the same uncertainties as for Option 1 (completion mid-October at the earliest).

Advantages:

· Estimated costs are lower than Option 1.

· Minimal processing operation impacts to the surrounding residences.

· Would not require additional authority to remove processed material.

Disadvantages:

· Does not remove all material as requested by the public and required in the Stipulated Judgment.

· Significant increased costs and practical difficulties occur because of the need to move part of the processed pile or develop other options for access.

· Will require augmentation of remediation Contract IWM03015B.

· Previous approved Board-managed projects may be delayed and other Program-related activities (e.g., grants) impacted due to the additional resource demands on Program staff.

Option 3:
Approve a Board-managed site cleanup project to process remaining material onsite, then sell or competitively bid the material for use as aggregate in local construction projects.

Project Description: The Board’s contractor would crush and screen the remaining material and sell or competitively bid the material as aggregated for local construction projects.

Estimated cost: Costs are indefinite and would be dependant on bid prices.  Additional costs would be incurred for processing and loading.

Project Timelines:  Indefinite

Advantages:

· Maximization of recycling and higher use of the material.

Disadvantages:

· Does not remove all material in a timely manner.

· Significant uncertainty in cost and timeline.

· Greater impact to the community from long-duration processing.

· The Board entering the market may adversely affect private inert debris recycling operations.

· Previous approved Board-managed projects may be delayed and other Program-related activities (e.g., grants) impacted due to the additional resource demands on Program staff.

Other options (4-7) include:

4. Recommend a public entity apply for an illegal disposal site cleanup grant under the Program to remediate and/or further stabilize the site.

5. Modify staff’s options 1-4.

6. Direct staff to further investigate potential cleanup options and bring back options for future consideration.
7. Deny any Program remediation funding for the project.

Option 4 is not recommended for further analysis as there is no local government entity (City of Huntington Park or Los Angeles County LEA) that has expressed a willingness to cleanup the site with grant funds and the grant fund limit ($500,000) is insufficient to cover expected costs.

B.
Environmental Issues

Based on available information, staff are not aware of any environmental issues related to this item.  California Environmental Quality Act (CEQA) requirements would be met by filing a Notice of Exemption.

C.
Program/Long Term Impacts

Based on available information, staff are not aware of any long-term impacts related to this item.

D.
Stakeholder Impacts

Based on available information, staff are not aware of any stakeholder impacts related to this item.

E.
Fiscal Impacts

The estimated amount proposed for direct funding for cleanup of the Aggregate Recycling Systems Illegal Disposal Site (i.e., through a Board-managed project) is from $1,000,000 to $3,000,000, which would be expended from the existing augmented landfill and disposal site remediation contracts.  The unencumbered balance in the Solid Waste Cleanup Trust Fund available for grants, loans, and new Board-managed projects is approximately $3,770,000.  An additional transfer to the Trust Fund of approximately $4,750,000 is anticipated after adoption of the State budget for fiscal year 2004/2005.

Board-managed disposal site remediation projects are currently accomplished through the use of two environmental services contractors, Irv Guin Construction Company, Inc. (IWM03015A) and A.J. Diani Construction Company, Inc., (IWM03015B).  Both contracts were awarded in December 2003 with an initial allocation of $1,500,000 each and a not-to-exceed amount of $2,500,000.  Presently all contract funds are allocated towards Board-managed projects previously approved by the Board.  Projects not yet started can be delayed until Fall 2004 to accommodate cleanup of the site proposed in this item.

Due to the limited funds in the trust fund until the budget for fiscal year 2004/2005 is passed, and the anticipated grants requests coming before the Board in July, staff are proposing to augment contract number IWM03015B by $1,000,000 to initiate the remediation of the site.  At some point in the future (most likely July 2004 or August 2004) staff will be returning to the Board with an additional contract augmentation item to complete the remediation of the site and/or to replace contract funds that were allocated to previously and/or newly approved projects.  At that time the Board would be considering increasing the not-to-exceed amount of the contract to accommodate the increased funding level. 

F.
Legal Issues

Public Resources Code (PRC) Section 48023 directs the Board to seek reimbursement for monies expended under the Program to the extent possible.  Expended funds may be recoverable from the property owners and other responsible parties in a civil action brought by the Board [PRC Section 48023(c)] and/or by imposing a lien upon the real property owned by the property owners that is subject to the remedial action [PRC 48023.5(a)].

Under the Program cost recovery policy (Resolution No. 1999-199), the Board may decide to not pursue cost recovery based on factors including but not limited to: (1) publicly owned sites maintained for public benefit and use; (2) the owner did not cause the disposal of waste; (3) the owner will not gain a benefit due to condition of property; (4) the value of property significantly less than cost of cleanup; (5) hardship to the property owner; and (6) no responsible party.  The decision not to pursue cost recovery requires four affirmative votes.  Based on the above policy, staff recommend cost recovery of funds expended from Solid Waste Cleanup Trust Fund from the property owner, 6208 So. Alameda Corporation, for cleanup of the Aggregate Recycling Systems Illegal Disposal Site to the extent practicable, including but not limited to the imposition of a lien on the subject property.  

Provisions to indemnify the Board are contained in standard agreements with Board contractors.  Whenever possible, cooperative agreements with site owners and grantees are established prior to the start of approved Board-managed and grant projects, which include, when applicable, specific cost sharing or cost recovery provisions in order to ensure that the Board is properly reimbursed, and provide indemnification against liability for acts or omissions of the owner and/or grantee.  In addition, Section 25400 of the Health and Safety Code provides additional immunity from liability for the Board from cleanup projects.

G.
Environmental Justice

The Aggregate Recycling Systems Illegal Disposal Site is located in a community with a high percentage of minority and low-income residents.  Environmental justice concerns have been a prominent issue with respect to the need for cleanup of this site.  The recommended cleanup project in this item would resolve those concerns. 

H.
2001 Strategic Plan

This item supports Strategic Plan Goal 4, by directing Board resources to manage and mitigate the impacts of solid waste on public health and safety and the environment.

VI.
FUNDING INFORMATION

Solid Waste Cleanup Trust Fund: $1,000,000

VII.
ATTACHMENTS

1.  Resolution 2004-169 to approve the proposed remediation project.

2.  Resolution 2004-186 to augment Contract IWM03015B

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Scott Walker/Wes Mindermann
Phone:  (916) 341-6319

B.
Legal Staff:  Steve Levine
Phone:  (916) 341-6064

C.
Administration Staff:  None
Phone:  N/A

IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

Staff had not received any written support at the time this item was submitted for publication.
B.
Opposition

Staff had not received any written opposition at the time this item was submitted for publication.
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