California Integrated Waste Management Board

Board Meeting
June 15-16, 2004
AGENDA ITEM 15
ITEM

Consideration Of Plastic Trash Bag Manufacturers And Wholesalers Compliance With The Plastic Trash Bag Law For The 2003 Reporting Period (Public Resources Code Section 42997 (b))

I.
ISSUE/PROBLEM STATEMENT

Public Resources Code (PRC) section 42290 et seq and accompanying regulations require all manufacturers and wholesalers of plastic trash bags sold in California to annually submit a certification to the California Integrated Waste Management Board (Board). 

Manufacturers of regulated (thickness of 0.7 mil or greater) plastic trash bags must do one of the following: (1) certify that their regulated trash bags were manufactured with 10 percent or more post-consumer material; (2) certify that they used 30 percent post-consumer material in all of their plastic products not subject to compliance with the Rigid Plastic Packaging Container or other minimum content law; or (3) demonstrate that there was an insufficient quality and/or quantity of post-consumer materials to satisfy either the 10 or 30 percent standard.

Public Resources Code section 42297 prohibits non-compliant manufacturers or whole- salers from contracting with any agency of the State of California.  The Department of General Services utilizes the Board’s published list to confirm that a wholesaler or manufacturer is eligible for award of a contract by the State.

II.
ITEM HISTORY

The Board, no later than July 1 of each year is required to adopt and publish compliant and non-compliant lists for plastic trash bag manufacturers and wholesalers.  The Board adopted the last lists on August 12, 2003 for the 2002 reporting period.  The Board determined that 24 manufacturers and 183 wholesalers had demonstrated compliance for the 2002 period.  Two manufacturers were determined to be non-compliant with recycled content requirement for plastic trash bags.

The Board in September 2003 approved exemption requests for two manufacturers that demonstrated they had made reasonable attempts to obtain supplies of recycled material, but that the material was not available.  The Board disapproved two exemption requests.  The Board will consider four manufacturer exemption requests for the 2003 reporting period under a separate item on this agenda.

III.
OPTIONS FOR THE BOARD

Option 1:  Adopt and publish the following five lists:

Manufacturers:

· Plastic Trash Bag Manufacturers Demonstrating Compliance For 2003:

10 Percent or More Post-Consumer Material

· Plastic Trash Bag Manufacturers:  Demonstrated Met Requirements To Receive An Exemption For 2003

· Plastic Trash Bag Manufacturers: Not Demonstrating Compliance For 2003:

Wholesalers:

· Plastic Trash Bag Wholesalers Demonstrating Compliance For 2003:

· Plastic Trash Bag Wholesalers Not Demonstrating Compliance For 2003:

Under this option the Board would adopt and publish lists of companies that certified and demonstrated compliance with the Plastic Trash Bag Law through the use of post-consumer material or met the requirements for an exemption.  These manufacturers would be eligible to contract with the State of California for the sale of trash bags and other products or services.  

More importantly, the Board would adopt and publish lists of non-compliant companies that are ineligible to contract with the State (PRC Section 42297(c )) for the delivery of goods and services.  The non-compliant lists would include manufacturers and wholesalers that did not submit certification forms.  These are companies that staff believes manufactured and/or sold regulated trash bags during 2003.  The Trash Bag Law under PRC Sections 42291, 42293 and 42294 requires companies selling trash bags to annually report to the Board.  The purpose of including non-responders as additional lists is to provide a greater consequence for not responding (i.e. the company’s name published as being non-compliant).    

Option 2:  Adopt and publish the following seven lists

Manufacturers

· Plastic Trash Bag Manufacturers Demonstrating Compliance For 2003:

10 Percent or More Post-Consumer Material

· Plastic Trash Bag Manufacturers:  Demonstrated Met Requirements To Receive An Exemption For 2003

· Plastic Trash Bag Manufacturers: Not Demonstrating Compliance For 2003:

Less Than 10 Percent Post-Consumer Material

· Plastic Trash Bag Manufacturers: Not Demonstrating Compliance For 2003:

Did Not Submit Certification Form

Wholesalers:

· Plastic Trash Bag Wholesalers Demonstrating Compliance For 2003:

· Plastic Trash Bag Wholesalers Not Demonstrating Compliance For 2003:

Incomplete Submittal

· Plastic Trash Bag Wholesalers Not Demonstrating Compliance For 2003:

Did Not Submit Certification Form

Under this option the Board would adopt and publish four manufacturer and three wholesaler lists by bifurcating the non-compliant lists.  This would reduce the incentive for manufacturers and wholesalers to not respond and hope that the company is not asked to submit a certification in future years.  It also creates a hierarchy of the manners in which a company can be non-compliant with the several provisions of the trash bag law.  However, Option 2 might create confusion with state procurement officials by providing unnecessary information regarding non-compliance.
Option 3: Do Not Adopt Any Of The Lists And Direct Staff to Return:

Under this option the Board would not approve any of the proposed lists and would direct staff to return at a future meeting.

IV.
STAFF RECOMMENDATION

Staff recommends that the Board approve Option 1 and adopt Resolution 2004-180, and direct staff to publish the adopted lists of compliant and non-compliant companies on the Board’s Web site, and notify the Department of General Services and state agencies’ procurement officials through the State Agency Buy Recycled Campaign contact list, that the plastic trash bag manufacturer and wholesaler compliance lists have been published. 

V.
ANALYSIS

A.
Key Issues and Findings

Background:

At its August 12, 2003 meeting, the Board approved compliant and non-compliant manufacturer and wholesaler lists for the 2002 reporting period.  The Board determined that 24 manufacturers and 183 wholesalers had demonstrated compliance for the 2002 period.  Two manufacturers were determined to be non-compliant with recycled content requirement for plastic trash bags.

The Board in September 2003 approved exemption requests for two manufacturers that demonstrated they had made reasonable attempts to obtain supplies of recycled material, but that the material was not available.  The Board disapproved two exemption requests.  The Board will consider four manufacturer exemption requests for the 2003 reporting period under a separate item on this agenda.

The Board at its October 26-27, 1999 meeting adopted a policy of staff publishing lists of complaint and non-compliant manufacturers and wholesalers based on staff determination of compliance.

Statutory Mandates:

Manufacturers:

Public Resources Code section 42291 requires all manufacturers of plastic trash bags, offered for sale in California, with a thickness of 0.7 mil or greater to certify to the Board that the plastic trash bags contain at least 10 percent post-consumer material, or that 30 percent of the weight of all plastic products intended for sale in California is from post-consumer material.  The law permits manufacturers who cannot satisfy the post-consumer material mandates to comply through a demonstration that that there was a lack of post-consumer material that met the Board-adopted quality standards.

Wholesalers:

Public Resources Code section 42294 requires all wholesalers of trash bags with a thickness of 0.75 mil or greater certify to the Board the name of each manufacturer from whom the wholesaler purchased trash bags.

Board Certification Process:

The Public Resources Code directs the Board to annually publish the names of the manufacturers and wholesalers who did not comply with the law during the previous year (i.e., reporting period).  Beginning in January 2004, staff mailed certification materials to approximately 120 manufacturers and 275 wholesalers.  In April 2004, Staff made telephone calls to non-respondent manufacturers and wholesalers who had been identified by other companies as suppliers of “regulated” trash bags.

Compliance Determination, Manufacturers:

Compliance for manufacturers is based on the amount of post-consumer material in all trash bags produced by the manufacturer compared with the weight of its “regulated” trash bags.  This data is supported by information from the supplier of the recycled material.    

As of May 21, 2004, forty-one (41) manufacturers had submitted certification forms to the Board.  Twenty-four (24) manufacturers demonstrated compliance with the 10 percent post-consumer resin requirement.  These manufacturers certified as using between 10 and 47 percent post-consumer material in their regulated trash bags.  

Two manufacturers failed to meet the 10 percent post-consumer requirement and were determined to be non-compliant.  Three manufacturers whose trash bags were sold in California during 2003 failed to submit certification forms and were determined to be non-compliant with the reporting requirements of the law.   Six manufacturers submitted certification forms indicated that they were not subject to the law during the 2003 reporting period.

In addition to the above, four manufacturers submitted certifications requesting an exemption from the minimum content standard due to unavailability of sufficient quantities of post-consumer materials meeting specified quality standards.  To ensure that these manufacturers documented their exemption requests as required by Board regulations, staff contacted these companies and requested any additional documentation necessary to meet the requirements of CCR Section 17982(f).  Staff’s analysis and recommendations are contained in a separate item on this meeting’s agenda. 

Thirteen (13) manufacturers certified that they neither manufactured nor sold “regulated” trash bags in California. Another, six manufacturers were no longer operating businesses.   Finally, 68 companies did not return a certification form.  Nearly all of these non-respondents were manufacturers of film plastics that were added for the 2003 certification process and most likely did not manufacture regulated trash bags.  Most of the added companies were from industry listings of film plastic manufacturers. 

Manufacturer Compliance Summary

(May 21, 2004)

· In Compliance (10% PCR): 24 manufacturers

· In Compliance (exemption):  4 manufacturers (addressed under a separate agenda item)

· Not In Compliance:  7 manufacturers

· Out of Business/No regulated bags:  19 manufacturers

· Did Not Respond:  68 manufacturers 

Compliance Determination, Wholesalers:

A wholesaler demonstrates compliance by stating the amount of plastic trash bags sold, and identifying the manufacturers it purchased trash bags from.

The vast majority of the wholesaler group were added for the 2002 and 2003 certification processes through market surveys, or from a list of companies that bid on contracts with the Department of General Services (DGS).  Staff used this information in the 2002 and 2003 certifications in an effort to provide a more complete list of regulated wholesalers to our customers (DGS and other state agencies).  Staff mailed certification forms to about 275 potential wholesalers.  One hundred and twenty-four (124) wholesalers submitted completed certification forms.  Forty-three (43) of these wholesalers claimed that they did not sell regulated (i.e., greater than 0.7 mil thickness) trash bags during 2003.   Over 140 wholesalers failed to submit a certification.  Staff contacted about 10 of these companies that had been identified through other wholesaler’s certification forms as being a source of regulated trash bags in 2003.

Wholesaler Compliance Summary
(May 21, 2004)

· In Compliance:  82 Wholesalers

· Not In Compliance: 6 Wholesalers

· Did Not Sell Regulated Bags:  43 Wholesalers

· Out of Business:  25 Wholesalers 

· Did Not Respond:  120 Wholesalers

Non-Responding Manufacturers and Wholesalers: 

Despite sending each company a certified mailing and “follow-up” phone calls, staff still did not receive a certification form or other documentation from about fifty percent of manufacturers and wholesalers.  In the 2002 certification process, there was a twenty percent non-response rate.  Staff contacted by telephone approximately one dozen manufacturers and wholesalers that were listed in wholesaler filings as a source of trash bags in 2003.    Most of these companies indicated that they were going to submit a certification form, but had not submitted forms by May 21, 2004.  One California-based manufacturer asserted that it simply made plastic bags and did not know what uses a customer might have for the bags.  A major national manufacturer of plastic packaging stated that it was probably better to not respond than to admit non-compliance.  Because the company did not sell to the state government, the company felt that there was no real incentive to even report let alone comply with the minimum content provision.

By publishing this list the Board will assist DGS and other state agencies in identifying likely to be regulated companies which may want to contract with the state, but have not yet demonstrated compliance and therefore should not be allowed to bid or be awarded state contracts until they have either demonstrated compliance or that they are not regulated.

Post-Consumer Resin Utilization:

For the 2003 reporting period, manufacturers reported using 4,771 tons of post-consumer resin from California sources and 3,612 tons from sources outside of California.    In comparison, for the 2002 reporting period, manufacturers reported using 5,300 tons of post-consumer resin from California suppliers and 3,613 tons from sources outside California.  In 2001, these numbers were 2,756 tons from California and 10,897 for non-California sources.  And finally, for 2003, the average percentage of post-consumer resin in all regulated trash bags intended for sale in California was 9.2 percent, which is a decline of 0.6 percent from the 2002 reporting period.  

The data indicates a significant reduction in the amount of post-consumer material being used in regulated bags sold in California.  Some of this can be attributed to the improvements in production techniques and the ability to manufacture lighter, yet stronger, trash bags.  However, most of the decrease appears to be from decreased quantities of post-consumer material available to both resin suppliers and trash bag manufacturers. These decreases are seen in both the California and national marketplaces.  A number of manufacturers and suppliers assert that much of post-consumer material decline is due to increased production of plastic lumber and similar products, or increased demand for exporting recovered plastic materials. 

B.
Environmental Issues

In the Board’s 1999 Waste Characterization Study plastics were found to make up 8.9 percent of the disposed waste stream, or 3,336,503 tons out of a total of 37,500,000 tons of material disposed.  Film plastics, specifically, composed approximately 4% by weight of disposed materials, or 1,453,589 tons.  The Board is currently in the process of conducting another Waste Characterization Study, and staff believe that since other materials (glass; paper; construction and demolition debris; and organics) have been diverted in greater amounts, that as a result plastics is likely to comprise an even larger part of the disposed waste stream for 2003.   What the 1999 numbers, and in all likelihood the 2003 numbers, show is that plastic materials are lagging far behind other material types in regard to recovery and recycling.  The overall recycling rate for plastics remains at about 5 percent.  Other material types, as noted, are recycled at rates above 20 percent.  Therefore, more focus will be needed on plastic recovery, recycling, and market development.  And since film plastic represents over 40 percent of plastic material disposed of in California, special emphasis needs to be placed on market development for film.

C.
Program/Long Term Impacts

The Department of General Services (DGS) and other state agencies rely on the Board’s published lists to determine which companies are compliant and not compliant with the Plastic Trash Bag Law, so that they make appropriate purchases.  
Publication of the names of non-compliant manufacturers and wholesalers provides an incentive for companies to comply with the plastic trash bag law.   One of the purposes of the law is to expand the markets for secondary materials recovered within the state.

The Board and the Department of General Services are cooperatively implementing the State Agency Buy Recycled Campaign (SABRC), which seeks to increase the purchase of products manufactured with recycled or post-consumer materials.  One of the specific product categories is plastic products.  The Board will work with the departmental SABRC coordinators to increase the purchase of trash bags and other plastic products made with recycled materials. 

D.
Stakeholder Impacts

None of the stakeholders have indicated concern or opposition to the Staff’s determination of program compliance.  A number of manufacturers continue to express concern about the lack of availability of post-consumer material that meets certain quality standards.  However, post-consumer material suppliers and environmental stakeholders continue to express support for the Board’s process to document that companies requesting an exemption met the regulatory requirements for obtaining one, and working with suppliers to obtain material that meets specified quality standards.

E.
Fiscal Impacts

There are no direct fiscal impacts due to this item.

F.
Legal Issues

Public Resources Code section 42297(b) requires the Board to annually publish a list of any manufacturers or wholesalers who failed to comply with the trash bag law.  Subsection (c)(1) states that any supplier, manufacturer or wholesaler, and any of its divisions, subsidiaries, or successors, who fails to comply with the trash bag statute, shall be ineligible for the award of any State of California contract or subcontract, or for the renewal, extension, or modification of an existing contract or subcontract, until the Board determines that it is in compliance with the trash bag statute.  Subsection (c)(2) further states that no State agency shall solicit offers from, award contracts to, or renew, extend or modify a current contract or subcontract with, any supplier, manufacturer, or wholesaler, or any of its divisions, subsidiaries, or successors, who fails to comply with the trash bag statute until the Board determines that it is in compliance with the statute.

G.
Environmental Justice

Based on available information, staff is unaware of any environmental justice issue regarding this agenda item.

H.
2001 Strategic Plan

This Agenda Item is consistent with the Board’s current Strategic Plan (Goal 2, Objective 2) to encourage the use of material diverted from landfills and the use of environmentally preferable practices, products and technologies.

VI.
FUNDING INFORMATION

N/A

VII.
ATTACHMENTS

1. Plastic Trash Bag Manufacturers Demonstrating Compliance:  10 Percent or More Post-Consumer Material For 2003

2. Plastic Trash Bag Manufacturers Not Demonstrating Compliance For 2003

3. Compliant Trash Bag Wholesalers

4. Non-Complaint Wholesalers

5. Resolution Number 2004-180

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff: Neal Johnson
Phone:  (916) 341-6513

B.
Legal Staff:  Deborah Borzellari
Phone:  (916) 341-6056

C.
Administration Staff:  N/A
Phone:  

IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

Staff has not received any written documentation of support for this Item.

B.
Opposition

Staff has not received any correspondence in opposition to this Item.
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