California Integrated Waste Management Board

Board Meeting
August 19, 2008
AGENDA ITEM 7 (Revision 3)
ITEM

Discussion Of Implementation Of And Request For Rulemaking Direction To Formally Notice The 45-day Comment Period For Amendments To Existing Regulations Regarding Active Disposal Site Gas Monitoring And Control    
I.
ISSUE/PROBLEM STATEMENT
In April 2007, the Board adopted revised regulations that required landfill gas monitoring and control programs for active disposal sites to adhere to the more detailed gas monitoring and control regulations previously applicable only to closed disposal sites. The revised regulations contain a compliance deadline of September 21, 2008 for active sites permitted for greater than 20 tons per day.  Based on discussions with public and private owners/operators and local enforcement agencies, CIWMB staff believes there is a strong likelihood that a very large number of active disposal sites will be out of compliance with the new requirements come September 21, 2008.  A number of these disposal sites may remain out of compliance for a year or more as some public operators are reporting that they will be required to go through a bidding/contract process before being able to implement plans.  The purpose of this item is to discuss the issues related to the implementation of the new regulations and to request direction to begin the formal rulemaking to implement changes to the existing regulations.
II.
ITEM HISTORY

At its September 2004 meeting, the CIWMB’s Permitting and Enforcement Committee directed staff to begin implementing a recommendation of a 2004 CIWMB-commissioned landfill compliance study prepared by GeoSyntec Consultants, Inc. The study recommended:  “the landfill gas-monitoring and control regulations for the active life of the landfill be changed so that they are as comprehensive as the regulations for gas monitoring and control during the post-closure care period.”  This would provide consistency in implementing the regulations at all sites as well as additional guidance to local enforcement agencies (LEAs) at active disposal sites, which are more likely than closed sites to have gas-related compliance issues.  In September 2005, CIWMB staff held an informal public workshop on draft regulations.  At its December 2005 meeting, the Permitting and Enforcement Committee directed staff to notice the draft regulations for a 45-day comment period.  The 45-day public comment period started on September 15, 2006, and ended on October 30, 2006.  The required formal public hearing was held directly after the Permitting and Enforcement Committee meeting in December 2006.  At its February 2007 meeting the Permitting and Compliance Committee directed staff to notice the draft regulations for a 15-day comment period.  The 15-day comment period started on February 22, 2007, and ended on March 9, 2007.  The Board adopted the proposed regulations at its April 19, 2007, meeting.  The regulations became effective on September 20, 2007.
III.
OPTIONS FOR THE BOARD

1. RulemakingRegulatory
a. Direct staff to formally notice the proposed regulations and administer the companion compliance strategy.

b. Direct staff to make specific revisions to the proposed regulations or the companion compliance strategy and formally notice the proposed regulations.

c. Direct staff to conduct further analysis on the proposed regulations or companion compliance strategy and return to the Board at a future meeting for direction to formally notice the proposed regulations.

2. Administrative Non-Regulatory
a. Direct staff to take no further action respecting the proposed regulations and allow the normal compliance and enforcement process to unfold.

b. Direct staff to recommend another compliance approach to LEAs regarding the existing regulations. 

IV.
STAFF RECOMMENDATION

Staff recommends that the Board direct staff to implement Option 1.a coupled with a companion compliance strategy, for the Board acting as the Enforcement Agency, which includes the elements listed below. This recommendation includes a request for direction for staff to issue similar guidance to LEAs.
· All operators that submit complete program plans by September 21, 2008, and who have not fully implemented the required gas monitoring and control programs, shall have an “area of concern” noted on their monthly inspection reports with regard to compliance with 27 CCR 20921 [Gas Monitoring and Control] during the gap period between September 21, 2008 and the effective date of the proposed regulations.

· All operators that do not submit program plans by September 21, 2008 shall have a violation noted on their monthly inspection report until a program plan is submitted.

· Programs must be fully-implemented by the implementation deadline, which is to be set eight months from the effective date of the proposed regulations or September 21, 2009, whichever is later.

· All operators that have not fully implemented the program by the implementation deadline or an approved extended implementation date shall have a violation noted on their monthly inspection reports with appropriate enforcement action to follow as defined in an LEA’s Enforcement Program Plan.

Staff further recommends that the Board direct staff to develop best management practices (BMPs) for gas monitoring well/probe design, construction, and placement. The BMPs would be based on the recommendations of the May 2008 Contractor’s Report to the Board titled “Landfill Gas Monitoring Well Functionality at 20 California Landfills” prepared SCS Engineers presented to the Strategic Policy Development Committee on July 15, 2008. Staff can produce draft BMPs for review and comment by August 15, 2008. Staff would then work with stakeholders to finalize the BMPs, which we anticipate should be completed by October 1, 2008. Staff would also continue, as directed by the Strategic Policy Development Committee on July 15, 2008, with the separate rulemaking related to the periodic functionality assessment of landfill gas monitoring programs.
V.
ANALYSIS

A.
Key Issues and Findings

Prior to 2007, performance-based regulations required active disposal site operators to monitor and control landfill gas migration, but the regulations did not require the routine submittal of monitoring and control program plans for review and approval nor did they establish design and construction criteria for the monitoring network.  In April 2007, the Board adopted revised regulations that required landfill gas monitoring and control programs for all active disposal sites to adhere to the more detailed gas monitoring and control regulations previously applicable to closed disposal sites.  The more detailed regulations require operators to submit a monitoring and control program to the LEA for approval and the CIWMB for concurrence.  The design and construction of the monitoring network must follow prescriptive requirements for well location, spacing, depth, and construction.

The revised regulations contain a compliance deadline of September 21, 2008 for active sites permitted for greater than 20 tons per day.  Most disposal site owners/operators have reacted slowly to the compliance deadline both in terms of having a complete and thorough understanding of the new requirements (there may have been an expectation that existing gas monitoring programs would satisfy the new requirements with few changes) and in submitting gas monitoring and control programs to LEAs for approval and the CIWMB for concurrence (there may have been an perception that the September 21, 2008 deadline applied only to the submittal of a plan rather than the presence of a completely functional program).

This slow reaction has occurred despite full participation by potentially affected parties during the development of the rulemaking and regular outreach efforts of CIWMB staff, including training and discussion of the new requirements in various compliance-related settings including:

· State Minimum Standards Training (July – November 2007)

· Open to LEAs, owners/operators, and CIWMB staff
· Two-day session included summary and highlights of new active disposal site landfill gas requirements
· Referenced separate and specific training sessions
· Beginning Landfill Gas Training Workshop (August – December 2007)

· Open to LEAs, owners/operators, and CIWMB staff

· Eight-hour session included information on new active disposal site landfill gas requirements

· All-LEA e-mails

· September 2007
· Notice of availability of approved regulation text

· Notice of compliance deadlines
· June 2008
· Reminder of approaching September 2008 deadline

· Notice of availability of FAQs
· Owner/Operator E-mail (June 2008)

· Reminder of approaching September 2008 deadline

· Notice of availability of FAQs
· LEA Roundtables (May –June 2008)
· California Conference of Directors of Environmental Health (CCDEH), Solid Waste Policy Committee meetings (various)

· Enforcement Advisory Council meetings (various)
CIWMB staff first realized earlier this summer that owners/operators were not making due progress toward meeting the September 21, 2008 deadline.  In response, CIWMB staff provided additional guidance in the form of frequently asked questions (FAQs) and addressed the topic at LEA Roundtable and CCDEH regular meetings. The FAQs generated a real interest in and a recognition of the impacts of the new requirements.  CIWMB staff met with representatives of the Solid Waste Industry Group on July 16 and 23, 2008. Additional discussions were held with the Regional Council of Rural Counties representatives, CCDEH, the California Refuse Removal Council, and several LEAs impacted by the process.  Based on the small number of plans submitted for CIWMB concurrence, staff’s assessment is that there is a strong likelihood that a very large number of active disposal sites will be out of compliance with the new requirements come September 21, 2008.  At the time this item was prepared, CIWMB staff had only received ten programs to review and of those, staff concurred with two.  The other programs under review are relying on exemptions and/or alternative compliance options provided for in the regulations.  Staff is working with operators to ensure that technical justification exists for these alternative compliance options.  Staff communication with LEAs indicated that a small portion of the 140+ landfills required to submit programs have provided them to LEAs at this time.  Staff will provide an update of compliance status at the Strategic Policy Committee meeting.  In addition, operators are indicating that there may not be sufficient drilling contractors available to install needed wells in the short time frame needed to come into compliance.  Also, some public operators indicate they may have to remain out of compliance for a year or more as they will be required to go through a lengthy competitive bid and contract process before being able to implement plans. 

CIWMB staff holds the position that stepping up efforts to get monitoring and control program plans approved in time to meet the September 21, 2008 deadline may not be the best strategy if it results in rushed, poor quality submittals.  Staff is providing instead an administrative non-regulatory and a regulatory option to address the issue.  In conjunction with both options, staff is already providing additional outreach and assistance to owners/operators (so they are clear on what they are expected to submit) and to LEAs (so they are clear on their review and approval responsibilities).  In addition, staff has offered to LEAs that they can provide copies of complete program submittals to the CIWMB for concurrent review and/or technical assistance as part of the LEA reviews of the programs.  CIWMB formal concurrence will occur after LEA approval.

Options
Administrative Non-Regulatory
If no change is made to the regulatory compliance deadlines the CIWMB could would rely on the existing compliance and enforcement approach to gain compliance.  LEAs will be expected to follow their Enforcement Program Plans (EPP) and the Inventory of Solid Waste Facilities Which Violate State Minimum Standards (Inventory) process (Section 44104 or the Public Resources Code) beginning as soon as the LEAs September 2008 inspections (if they occur after the 21st). All LEAs have an escalating enforcement scheme in their EPP and many start with the Inventory process. Additionally, the Board would implement Tthe Inventory process, which is a three four-step process. Step one is the trigger of two consecutive months of violation. Step two is the issuance of a Notice of Intent (NOI) to list on the Inventory. Step three, which is not to occur less than 90 days from the NOI, is the issuance of an inclusion letter. Step four is the issuance of a compliance order (at a minimum) by the EA within 15 days of listing. Under the Inventory process the soonest expected enforcement action would occur is January 2009. However, nothing would prevent an EA from taking an enforcement action independent of the Inventory process. This option could lead to uneven enforcement and an unlevel playing field. Alternatively the CIWMB could decide to issue an enforcement advisory that suggests LEAs handle compliance in a different manner.  This option could lead to uneven enforcement and an unlevel playing field.
Regulatory
A limited-focus rulemaking to adjust the compliance date could provide additional time for the submittal of monitoring and control program plans that meet state standards and to specify submittal and implementation timeframes. Staff believes that this approach can be completed in as little as five months if only the compliance date is addressed and the CIWMB is allowed to rely on some of the supporting documents developed for the initial regulatory package. Draft regulatory language will be available closer to the Permitting and Compliance Committee hearing date. Staff is considering amendments that would replace the existing single compliance deadline with up to three staggered two compliance deadlines. The first deadline would be for submittal of a gas monitoring and control program plan, which staff recommends would remain at September 21, 2008. A second compliance deadline would be set for a LEA approval and CIWMB concurrence determination on all gas monitoring and control program plans approximately four months later or 30 days after the effective date of the new regulations. The third and final second compliance deadline would be for implementation of all fully-functional programs, including the installation of required wells. Staff recommends the implementation compliance deadline be set on or around September 21, 2009 or eight months after the effective date of the proposed regulations established for approval and compliance of all plans, whichever is later. Some stakeholders expressed doubt about their ability to meet a September 2009 deadline given the constraints identified above (i.e., public bid/contract process, contractor availability).
Prior to recommending the limited-focus rulemaking staff also considered the following:

1. Change Without Regulatory Effect (Section 100) – Office of Administrative Law (OAL) would not allow because the compliance date change would be a substantive change as opposed to clerical or otherwise nonsubstantive change.

2. Emergency Regulation – These changes would not meet the burden of  OAL’s definition of an emergency (OAL has recently tightened up these requirements): Government Code 11342.545.  "Emergency" means a situation that calls for immediate action to avoid serious harm to the public peace, health, safety, or general welfare.

Staff has not identified a viable option for relieving the September 21, 2008 compliance deadline prior to the deadline. Having ruled out expedited rulemaking processes (e.g., Section 100/Emergency regulations), if the CIWMB pursues regulatory changes it must do so by way of the normal rulemaking process. Because the CIWMB must follow the procedures set out in the Administrative Procedures Act and Office of Administrative Law regulations for normal rulemakings, staff projects it will need at least 5 months to complete a rulemaking, which could put adjusted compliance deadlines in place by January 2009 at the earliest. Again, LEAs would be expected to follow their EPP and Inventory process during the period between September 21, 2008 and the effective date of the revised regulations.  However, with the stated intention of pursuing the regulatory amendments outlined above, the CIWMB could consider directing staff, when acting as the EA, to follow a compliance strategy, as well as provide compliance guidance to LEAs that takes into account the regulatory adoption process and proposed compliance deadlines included in the proposed regulations the Board directs to be developed. This guidance could include the following elements:

· All operators that submit complete program plans by September 21, 2008, and who have not fully implemented the required gas monitoring and control programs, receive shall have an “area of concern” noted on their monthly inspection reports with regard to compliance with 27 CCR 20921 [Gas Monitoring and Control] during the gap period September 21, 2008 and the effective date of the amended regulations.

· All operators that do not submit complete program plans by September 21, 2008 receive shall have a violation noted on their monthly inspection report until a program plan is submitted.

· LEAs review and, with CIWMB concurrence, approve submitted plans. The proposed regulation amendments would set a deadline for plan approval 30 days after the effective date of the amended regulations. Operators would need to account for the CIWMB-concurrence timeline set out in existing regulations in order to meet the plan approval deadline.

· All operators without an approved plan after the plan approval deadline receive a violation.

· Programs must be fully-implemented by the implementation deadline, which is to be set no further than eight months from the plan approval deadline effective date of the proposed regulations or September 21, 2009, whichever is later.

· All operators that have not fully implemented the program by the implementation deadline or an approved extended implementation date receive shall have a violation noted on their monthly inspection reports with appropriate enforcement action to follow as defined in an LEA’s EPP.

B.
Environmental Issues

CIWMB staff will comply with the California Environmental Quality Act during the formal rulemaking process.

C.
Program/Long Term Impacts

Resolution of this issue will add clarity to the regulations, which is expected to increase compliance and the protection of public health, safety, and the environment.

D.
Stakeholder Impacts

The recommended regulatory option would be a narrowly focused rulemaking to adjust compliance deadlines. As referenced above in the Key Issues and Findings section (V.A.) and discussed further below under the Legal Issues section (F.), operators could be found out of compliance with existing regulations between September 21, 2008 and the effective date of amended regulations. Stakeholders have raised questions about what would or could happen to those violations when compliance is achieved after the effective date of the amended regulations.

E.
Fiscal Impacts

As this rulemaking contains only narrowly-focused changes to the 2007 rulemaking, there should be little fiscal impact beyond those already assessed and accounted for. CIWMB staff will conduct an economic and fiscal analysis during the formal rulemaking process.

F.
Legal Issues

This matter poses an enforcement gap period for LEAs and, ultimately, the CIWMB. As this item discusses, these are regulations with which many landfill operators will not be in compliance on September 21, 2008. If the Board proceeds with staff’s recommendation to seek amendment of regulations, extending the time for compliance, those operators could be found out of compliance with current regulations that the CIWMB is in the process of amending, which amendment will cure the violation. In light of this circumstance, the CIWMB may wish to consider the issuance of guidance to LEAs suggesting they utilize an “area of concern” rather than a violation when assessing compliance with the gas monitoring and control regulations during the gap period between September 21, 2008 and the effective date of the amended regulations.

G.
Environmental Justice

Based on available information, staff is not aware of any environmental justice issues related to this item.

VI.
FUNDING INFORMATION

N/A
VII.
ATTACHMENTS

N/A
1. Draft Regulation Text
2. Additional Regulation Text for Consideration

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Bob Holmes
Phone: (916) 341-6376 

B.
Legal Staff:  Michael Bledsoe
Phone: (916) 341-6058
C.
Administration Staff:  N/A
Phone: N/A

IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

The following groups expressed support for the staff recommendation in concept:

Solid Waste Industry Group

Regional Council of Rural Counties

California Conference of Directors of Environmental Health

California Refuse Removal Council

B.
Opposition

Staff was not aware of any opposition at the time this item was submitted for publication.
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