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TITLE 14.

NATURAL RESOURCES

DIVISION 7.
CALIFORNIA WASTE MANAGEMENT BOARD
CHAPTER 10.
SOLID WASTE CLEANUP PROGRAM

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THAT THE REGULATION IS INTENDED TO ADDRESS


Declaration for subsequent statements of reasons.

This section will be the source reference for all subsequent reasons.  The heading shown above, Public Problem, Administrative…, will not be repeated under any subsequent section headings as it would be repetitive and cluttering.  Please refer to this section for the Public Problem, Administrative Requirement, or other Condition or Circumstance that the Regulation is Intended to Address. 

The California Integrated Waste Management Act (Act), Public Resources Code (PRC) section 40000 et seq., provides for the protection of public health and safety and the environment through waste prevention, waste diversion, and safe waste processing and disposal.  PRC Chapter 2, Part 7 of Division 30, sections 40502 and 43020 allows the California Integrated Waste Management Board (CIWMB) to adopt rules and regulations for purposes of implementing the Act.

Assembly Bill (AB) 2136 (Eastin. Statutes 1993. c. 655.), as codified in PRC, Division 30 (Waste Management), Part 7 (Other Provisions), Chapter 2 (Finances), Article 2.5 (Solid Waste Cleanup Program), §§ 48020 – 48028, required the CIWMB to initiate a program, on January 1, 1994, for the cleanup of solid waste disposal sites and solid waste at codisposal sites (PRC 48020(b)).

It is the intent of the Legislature for the Solid Waste Cleanup Program to remediate sites where the responsible party either cannot be identified or is unable or unwilling to pay for timely remediation, and where cleanup is needed to protect public health and safety, and the environment (PRC 48020(b)).  To provide money for the Solid Waste Cleanup Program, the Legislature created, in the State Treasury, the Solid Waste Disposal Site Cleanup Trust Fund (PRC 48027(b)).

In administering the Solid Waste Cleanup Program, the Legislature authorized the CIWMB to provide loans from the Trust Fund to responsible parties that demonstrate the ability to repay the loan (PRC 48021(b)).  The CIWMB was also authorized to provide matching grants to local governments to assist in site cleanup (PRC 48021(b)) and to provide grants to Local Enforcement Agencies (LEAs), certified by the CIWMB, for remediation activities (PRC 48021(c)).  In addition, the Legislature authorized the CIWMB to expend monies from the Trust Fund for CIWMB managed remediation activities (PRC 48021(b)).

The proposed regulations provide procedures for implementing the Solid Waste Cleanup Program.  The proposed regulations include:

1. General provisions, including definitions regarding interpretation and application of the regulations.

2. Procedures and criteria for site selection and ranking.

3. Procedures to make loans available to local governments for remedial actions.

4. Procedures to make grants available to CIWMB certified LEAs for remedial actions.

5. Procedures to make matching grants available to local governments for remedial actions.

6. Procedures for CIWMB managed remedial actions.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS


Declaration for subsequent statements of reasons.

This section will be the source reference for all subsequent reasons.  The heading shown above, Technical, Theoretical and/or..., will not be repeated under any subsequent section headings as it would be repetitive and cluttering.  Please refer to this section for the Technical, Theoretical and/or Empirical Study, Reports, or Documents.

The CIWMB relied upon the following in proposing the adoption of this regulation: 

1) The California Integrated Waste Management Act of 1989 (section 40502, Article 3, Chapter 1 of Part 1; and sections 43020 and 43021, Article 2, chapter 1 of Part 4 of the PRC), as amended; 

2) Sections 48020 – 48028 added to the PRC by AB 2136 (Chapter 2, Statutes of 1993); 

3) General comment, questions, and inquiries directly from industry and government; and

4) Interviews with staff from various governmental agencies, including but not limited to the CIWMB, State Water Resources Control Board, and Local Enforcement Agencies.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS; ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ADVERSE ECONOMIC IMPACT ON SMALL BUSINESS; MANDATES ON LOCAL AGENCIES OR SCHOOL DISTRICTS; & COSTS TO PUBLIC AGENCIES, SCHOOL DISTRICTS, AND FEDERAL FUNDING IMPACTS


Declaration for subsequent statements of reasons.

This section will be the source reference for all subsequent reasons.  The heading shown above, Alternatives to the Proposed..., will not be repeated under any subsequent section headings as it would be repetitive and cluttering.  Please refer to this section for the Alternatives to the Proposed Regulatory Action that Would Impose Fewer Mandates on Local Agencies or School Districts; Alternatives to the Proposed Regulatory Action that Would Result in Less Costs to Public Agencies, School Districts, and State and Federal Funds; Alternatives to the Proposed Regulatory Action that Would Be as Effective and Less Burdensome to Private Persons; and Alternatives to the Proposed Regulatory Action that Would Lessen Adverse Economic Impact on Small Business. 
The CIWMB has determined that no alternatives to the proposed regulatory action would be as Effective and Less Burdensome to Private Persons and Alternatives to the Proposed Regulatory Action that Would Lessen Adverse Economic Impact on Small Business.  The proposed regulations do not add substantively new regulatory requirements for private persons and small business.  Rather, the proposed regulations are procedural in nature and provide clarification of legislative provisions and definitions as well as grant and loan procedures as they relate to the Solid Waste Cleanup Program established by AB 2136.

The CIWMB has determined that adoption of the proposed regulations does not impose a mandate on local agencies or school districts, nor do they impose any non-discretionary costs or savings on them.

The CIWMB has determined that the proposed regulations will result in no costs or savings to any state agencies and no costs to any local agencies or school districts that are required to be reimbursed under Part 7 (commencing with section 17500) of Division 4 of the Government Code, no other non-discretionary costs or savings on local agencies or school districts and no costs or savings in federal funding to the state.

The response to comments located within the Agenda Items in Tabs "H1", "I1", "J1", and "K1" are hereby incorporated by reference.

SPECIFIC PURPOSE OF THE REGULATION; NECESSITY


Declaration for subsequent statements of reasons.

This section will be the source reference for all subsequent reasons.  The heading shown above, Alternatives to the Proposed..., will not be repeated under any subsequent section headings as it would be repetitive and cluttering.  Please refer to this section for the Specific Purpose of the Regulation; Necessity. 

Article 1.
Authority

§18900.  Scope- this regulation cites the authority to promulgate regulations for the Solid Waste Cleanup Program and describes procedures and requirements for expending and providing funds for grants, loans, and Board managed projects (PRC 48025).

Subsection (a)- this subsection cites the authority (PRC Article 2.5 of Chapter2 of Part 7 of Division 30) to promulgate these regulations.  The subsection identifies general criteria used to identify disposal sites and codisposal sites that may qualify for cleanup consideration under the Solid Waste Cleanup Program (PRC 48020(b)).

Subsection (b)- this subsection clarifies that the CIWMB is vested with all of the powers of an enforcement agency (PRC 4023(b)).  These powers allow the CIWMB to take enforcement actions, either in conjunction with or in lieu of LEA enforcement actions, against responsible parties.

Subsection (c)- this subsection clarifies that in administering the Solid Waste Cleanup Program, the CIWMB may expend funds directly for a CIWMB managed cleanup of disposal sites.  In addition, this subsection clarifies that the CIWMB is authorized to provide loans to responsible parties for remedial actions, provide matching grants to local governments for remedial actions, and provide grants to CIWMB certified LEAs for remedial actions at disposal sites.
Article 2.
Definitions

§18901.  Definitions- a number of technical terms appear in the regulations that require definition to assure regulatory consistency and clarity.  These terms are not defined in the Government Code for the purposes of the Solid Waste Cleanup program.  This section defines these terms and others that may have more than one common meaning.  These definitions are necessary to ensure that the regulations will be clear to readers and the regulated public.  

Subsection (a)- there have been enacted certain statutes, regulations and local ordinances that describe proper procedure for closure of a landfill.  Title 14, Chapter 3, Article 7.8 of the California Public Resources Code describes these standards.  When a disposal site has ceased accepting waste but is not closed pursuant to the standards applicable at that time, it is referred to as an “abandoned site”.

Subsection (b)- when the CIWMB and a local government, as defined, develop a Memorandum of Understanding (MOU) regarding a CIWMB matching grant or loan to that local government for the purpose of disposal site cleanup, the MOU is referred to as an “agreement”.

Subsection (c)- any person or government entity that applies to the Solid Waste Cleanup Program for a loan, grant, matching grant, or CIWMB managed remediation project is referred to as the “applicant”.

Subsection (d)- for the sake of brevity, in regulation the California Integrated Waste Management Board was shortened to the “Board”.  
Subsection (e)- when an application has been approved through the Solid Waste Cleanup Program and a loan agreement has been executed, the applicant is then referred to as a “borrower”.

Subsection (f)- certain statutes, regulations and local ordinances have been enacted that describe proper procedure for closure of a landfill.  Title 14, Chapter 3, Article 7.8 of the California Public Resources Code describes these standards.  When a site has ceased accepting waste and has documentation that closure was conducted in accordance with standards applicable at that time, it is said to be a “closed site”.

Subsection (g)- a site where the disposal of hazardous substances, hazardous waste, and solid waste has occurred is referred to as a “codisposal site”.

Subsection (h)- when a grant application has been approved through the Solid Waste Cleanup Program and the applicant executes a grant agreement, the applicant is then referred to as a “grant recipient”.

Subsection (i)- all disposal sites, specifically solid waste disposal facilities, must be permitted under state law, unless formally exempted from solid waste facility permit requirements.  When the disposal site in question was never permitted or intended to be permitted as a solid waste disposal site, and was not exempt from obtaining a permit, and involves unauthorized disposal on vacant or privately owned property, to the extent that the dumping may endanger the public health and safety and/or the environment, that site is termed an “illegal disposal site” (14 CCR 17225.43).
Subsection (j)- this subsection provides a definition of “local government”.  This definition is necessary to clarify the applicants that the CIWMB may deem eligible, as a “local government”, to receive a loan or matching grant under the Solid Waste Cleanup Program.

Subsection (k)- this subsection provides the definition of “nuisance”.  This definition is necessary to make clear conditions and situations that occur as a result of the storage, removal, transport, processing, or disposal of solid waste.  These conditions/situations may be injurious to human health or may be indecent or offensive to the senses and interfere with the comfortable enjoyment of life or property (14 CCR 17225.45).

Subsection (l)- this subsection provides the definition of “remedial action”.  This definition is necessary to clarify activities that may occur as a part of the Solid Waste Cleanup Program (40 CFR 300.415(b)(1)).

Subsection (m)- if the CIWMB expends funds for the cleanup/remediation of solid waste under the Solid Waste Cleanup Program, the CIWMB will seek cost recovery from responsible parties for the amount expended, contract administration, and interest lost on expended funds.  The sum is referred to as the “repayment amount”.

Subsection (n)- during investigation of sites, Solid Waste Cleanup Program staff review records of ownership, characterization & possible sources of the waste stream, and other available information.  A “responsible party” may be identified as an individual or entity, as defined, that owned the property at the time of disposal of any solid waste and/or the present owner or operator of the property where solid waste has been deposited.  In addition, the “responsibility party” may be identified as an individual or entity, as defined, that by contract, agreement, or other arrangement transported to and/or disposed solid waste at a site.

Subsection (o)- when a responsible party has been identified for a site, but does not currently, or will not in a reasonable time frame for cleanup of the site, have financial ability to pay for costs of site cleanup and has made reasonable efforts to raise funds for cleanup, or does not have the power or authority to perform required site cleanup, the “responsible party is unable to pay”.

Subsection (p)- when a responsible party is identified for a site they may be issued an enforcement order by the CIWMB, LEA, and/or other responsible agency.  If it is determined that they have financial ability to pay for costs of site cleanup but refuse to comply with the order for whatever reason, the “responsible party is unwilling to pay”.
Subsection (q)- in order to determine a responsible party for a site, a record search is performed to determine the history of ownership of the site and to determine if there exists documentation of the current owner or any other responsible party.  If after investigation and consultation with other agencies the responsible party is not determined, the phrase “responsible party cannot be identified” is used.

Subsection (r)- this subsection provides the definition of “threat” or “threaten”.  This definition is necessary to clarify situations that may make it necessary to take immediate remedial action under the Solid Waste Cleanup Program (PRC 42849).
Subsection (s)- AB 2136 created the Solid Waste Disposal Site Cleanup “Trust Fund” in the State Treasury.  The money in the Trust Fund is continuously appropriated to the Board for expenditure, without regard to fiscal years, for the purposes of this article (PRC 48027 (b)).

Subsection (t)- this subsection provides the definition of “Surplus Money Investment Fund”.  This definition is necessary to clarify the State Treasurer’s Office as the administrator of the fund and to identify that excess state moneys are invested in the fund until needed for their intended purpose.

Article 3.
Site Selection and Ranking Criteria

§18902.  Site Eligibility- this regulation lists the three criteria necessary for sites to be candidates for funding under the Solid Waste Cleanup Program (PRC §48020).

Subsection (a)- this subsection clarifies that sites that may be candidates for funding must be solid waste disposal sites, codisposal sites, or illegal disposal sites as defined.

Subsection (b)- this subsection further clarifies that sites that may be candidates for funding are those where the responsible party either cannot be identified, located, or is unable or unwilling to pay for timely remediation.
Subsection (c)- in addition to the above two subsections, this subsection clarifies that sites that may be candidates for funding are those where remedial action is necessary to protect public health and safety and/or the environment (PRC 48020(b)).
§18903.  Site Prioritization- this regulation implements the requirements of PRC §48021.  The purpose of prioritizing sites is to insure that those sites that are a threat to public health and safety and/or the environment are given consideration first for funding with the limited funds available.
Subsection (a)- this subsection clarifies factors used to prioritize sites that may be candidates for funding under the Solid Waste Cleanup Program.  Factors that influence the priority placed on sites for cleanup include:

1) The ability of the site owner and/or responsible parties to promptly and properly remediate the site without monetary assistance.

2) The availability of money in the Trust Fund.

3) The maximization of available funds.

4) The availability of other mechanisms (appropriate federal or state) to respond to the threat (40 CFR 300.415(b)(2)(vii)).

5) The actual/potential degree of risk to public health and safety and/or the environment posed by conditions at the site as determined by a comparison with state minimum standards (27 CCR, Chapter 3, Subchapter 4, commencing with section 20510 and Subchapter 5, commencing with section 21099.)

6) The ability to obtain site access for the proposed remediation.

§18904.  Eligible and Ineligible Remedial Actions- this regulation clarifies remedial actions that are eligible for consideration from those remedial actions that are ineligible under the Solid Waste Cleanup Program.  The purpose of distinguishing these actions is to insure maximization of available funds.
Subsection (a)- this subsection makes clear that remedial actions are undertaken, to the extent practicable, with regard to long-term remedial actions that may be necessary in addressing threats to public health and safety and/or the environment.
Subsection (b)- this subsection lists remedial actions that may be undertaken in the course of site cleanup.  The list is not exhaustive and does not prevent the CIWMB from taking other necessary and appropriate actions and does not create a duty on the CIWMB to take action at any particular time.
Subsection (c)- this subsection lists ineligible remedial actions under the Solid Waste Cleanup Program.  The list is not exhaustive and does not prevent the CIWMB from determining other ineligible remedial actions.

Subsection (d)- this subsection clarifies that remediation of landfill or disposal site fires will only be funded in situations where the fire is remediated as part of a project approved by the Board under applicable criteria for any other project approved for remediation under this program.  

Subsection (e)- this subsection states that in emergency actions the CIWMB will provide technical assistance to local emergency response agencies.  The Board may consider approval of funding of final site remediation pursuant to the chapter after the emergency response if all other applicable criteria are met.

Article 4.
Loans to Local Governments

§18905.  Purpose- this regulation addresses procedures for providing loans to local governments for use in the cleanup of disposal sites where the responsible party cannot be identified, the responsible party is unable and/or unwilling to pay for site remediation, and where site cleanup is needed to protect public health and safety and/or the environment.
Subsection (a)- this subsection clarifies that the CIWMB may make loans directly to a local government from the Trust Fund to perform remedial actions.
Subsection (b)- this subsection plainly states the purpose for this Article as providing the criteria and procedure for receiving loans from the Trust Fund.

§18906.  Loan Eligibility- this regulation clarifies eligibility requirements for loan recipients. 

Subsection (a)- this subsection clarifies that loans from the Trust Fund are only available to local governments that demonstrate site remediation is needed to protect public health and safety and/or the environment and the ability to repay the loan and any remediation costs that may exceed the loan amount.
Subsection (b)- this subsection clarifies that the loan applicant must be a responsible party, as defined.
Subsection (c)- this subsection clarifies that loan monies may be used only for eligible actions as outlined in § 18904.
§18907.  Loan Requirements- this regulation clarifies that the terms of any approved loan will be specified in a loan agreement between the borrower and the CIWMB and that the loan recipient shall repay the principal amount plus interest.  In addition, the CIWMB will not finance more than one million dollars per site and the term of the loan will not be for more than twenty years.  The loan repayment shall be deposited in the Trust Fund and the CIWMB and/or the Department of Finance may audit the recipient’s records regarding the loan.  These specific requirements are set out in subsections (a) – (e).

§18908.  Loan Application Process- this regulation specifies procedures for submittal of loan applications to the CIWMB.

Subsection (a)- this subsection clarifies that loan applications from local governments will be accepted on a continuous basis.
Subsection (b)- this subsection clarifies that a loan request must be submitted on a provided CIWMB approved application form.

Subsection (c)- this subsection clarifies that all information submitted as part of a loan application will become property of the CIWMB and will be kept on file for at least three years.

Subsection (d)- this subsection clarifies that all loan applications must be submitted to the CIWMB at its principal place of business.

§18909.  Preliminary Review of Loan Application- this regulation provides for a preliminary review of the loan application by the CIWMB.  It clarifies that CIWMB staff will initially review each loan application from a local government for completeness of the application form.  The local government will be informed, in a letter, of the CIWMB’s preliminary findings regarding the loan application within thirty days.  The CIWMB will inform the local government of the fact that their loan application is incomplete, that the specified remedial action is ineligible per § 18904(c), or that the loan application is complete and the proposed remedial action eligible for a loan through the Solid Waste Cleanup Program.  These specific requirements are set out in subsections (a) – (c).

§18910.  Review of Complete Loan Applications and Board Approval- this regulation discusses the procedures CIWMB staff follow in recommending complete loan applications to the appropriate CIWMB committee and CIWMB for funding.  It clarifies that after a determination of completeness, CIWMB staff prepare a summary of findings.  These findings demonstrate that the loan applicant is deemed able to repay the loan and that the proposed remedial action is eligible per § 18904.  These findings are presented to the appropriate CIWMB committee and if necessary to the CIWMB for consideration of loan approval.   These specific requirements are set out in subsections (a) – (b).

§18911.  Loan Agreement- this regulation discusses the parameters of the loan agreement between the CIWMB and loan applicant.

Subsection (a)- this subsection clarifies that the recipient of an approved loan will enter into a written loan agreement with the CIWMB.  The loan agreement identifies the terms and conditions of the loan.
Subsection (b)- this subsection clarifies that the funds will be dispersed and repaid according to the written loan agreement.
Subsection (c)- this subsection clarifies that written approval from the CIWMB or its designated representative is required prior to any changes in the loan agreement.

§18912.  Financial Condition Notification- this regulation requires the loan applicant or borrower, as defined, to inform the CIWMB of any changes in the applicant’s/borrower’s financial condition.

Subsection (a)- this subsection clarifies that the loan applicant or approved loan recipient must inform the CIWMB if there is a change in their financial condition that would allow them to perform the remedial action without use of Trust Fund monies or if the loan applicant/recipient becomes unable to repay the loan or if the loan applicant/recipient becomes unable to pay for remedial actions that exceed the loan amount.
Subsection (b)- this subsection clarifies that any changes in the loan applicant’s or borrower’s financial condition or for the failure on the applicant’s/borrower’s part to notify the CIWMB of such financial changes, may nullify eligibility for use of Trust Fund monies. 
Article 5.
Grants to Local Enforcement Agencies

§18913.  Purpose- this regulation addresses procedures for providing grants to CIWMB certified Local Enforcement Agencies (LEAs) for use in the cleanup of disposal sites where the responsible party cannot be identified, the responsible party is unable and/or unwilling to pay for site remediation, and where site cleanup is needed to protect public health and safety and/or the environment (PRC 48021(c)).
Subsection (a)- this subsection clarifies that the CIWMB may make grants directly to LEAs to assist in site remediation.
Subsection (b)- this subsection plainly states the purpose for this Article as providing the criteria and procedure for LEAs to receive grants from the Trust Fund.

§18914.  Local Enforcement Agency Grant Eligibility- this regulation clarifies eligibility requirements for loan recipients.

Subsection (a)- this subsection clarifies that grants are only available to LEAs that are authorized by resolution of their local governments to file a grant application, enter into and execute a grant agreement, and that the remedial action is necessary to protect the public health and safety and/or the environment.

Subsection (b)- this subsection clarifies that LEA grants may only be used for remedial actions at illegal disposal sites as defined.
Subsection (c)- this subsection clarifies that LEA grants may only be used for eligible remedial actions as defined in § 18904.
§18915.  Local Enforcement Agency Grant Requirements- this regulation clarifies that the terms of any approved grant will be specified in a grant agreement between the grant recipient and the CIWMB.  In addition, the CIWMB will not finance more than five hundred thousand dollars per site for remedial action and that the CIWMB and/or the Department of Finance may audit the grant recipient’s records regarding the grant.  These specific requirements are set out in subsections (a) – (c).

§18916.  Local Enforcement Agency Grant Application Process- this regulation specifies procedures for submittal of grant applications to the CIWMB.

Subsection (a)- this subsection clarifies that grant applications will be accepted on a continuous basis.
Subsection (b)- this subsection clarifies that a grant request must be submitted on a provided CIWMB approved application form and that all submitted materials will become the property of the CIWMB and kept on file for at least three years.
Subsection (c)- this subsection clarifies that all grant applications must be submitted to the CIWMB at its principal place of business.
§18917.  Preliminary Review of Grant Applications- this regulation clarifies that CIWMB staff will initially review each grant application from a LEA for completeness of the application form.  The LEA will be notified by letter of the CIWMB’s preliminary findings regarding the grant application within thirty days.  The CIWMB will inform the LEA of the fact that their grant application is incomplete, that the specified remedial action is ineligible per § 18914, or that the grant application is complete and the proposed remedial action eligible for a grant through the Solid waste Cleanup Program.  These specific requirements are set out in subsections (a) – (c).

§18918.  Review of Complete Grant Applications and Board Approval- this regulation discusses the procedures CIWMB staff follow in recommending complete grant applications to the appropriate CIWMB committee and CIWMB for funding.  It clarifies that after a determination of completeness, CIWMB staff prepare a summary of findings.  These findings demonstrate that the grant applicant has demonstrated the appropriateness of the grant for remedial action and that the grant applicant will provide on-going inspection and enforcement action to prevent recurring use of the illegal disposal site.  These specific requirements are set out in subsections (a) – (b).

§18919.  Local Enforcement Agency Grant Agreement- this regulation discusses the parameters of the grant agreement between the CIWMB and grant applicant.

Subsection (a)- this subsection clarifies that the recipient of an approved grant will enter into a written grant agreement with the CIWMB.  The grant agreement identifies the terms and conditions of the grant.
Subsection (b)- this subsection clarifies that the grant funds will be disbursed according to the grant agreement.
Subsection (c)- this subsection clarifies that written approval from the CIWMB or its designated representative is required prior to any changes in the grant agreement.

Subsection (d)- this subsection clarifies that the CIWMB may terminate any grant agreement at any time if the CIWMB determines that the grant recipient has failed to abide with the terms and conditions of the grant agreement.  Within five days of terminating a grant agreement, the CIWMB will notify the grant recipient in writing regarding the reasons for the grant termination and the effective termination date.

Article 6.
Matching Grants to Local Governments

§18920.  Purpose- this regulation addresses procedures for providing and monitoring matching grants to local governments for use in the cleanup of disposal sites (PRC 48021(b)).

Subsection (a)- this subsection clarifies that the CIWMB may make matching grants available to a local government from the Trust Fund to perform site remedial actions.

Subsection (b)- this subsection plainly states the purpose for this Article as providing the criteria and procedure for local governments, as defined, to receive matching grants from the Trust Fund.

§18921.  Matching Grant Eligibility- this regulation clarifies eligibility requirements for matching grant recipients.

Subsection (a)- this subsection clarifies that matching grants from the Trust Fund are only available to local governments that demonstrate site remediation is needed to protect public health and safety and/or the environment and the ability to pay the costs of remedial action that exceed the matching grant amount.

Subsection (b)- this subsection clarifies that matching grant monies may be used only for eligible actions as outlined in § 18904.
§18922.  Matching Grant Requirements- this regulation sets forth matching grant requirements.  It clarifies that the terms of any approved matching grant will be specified in a matching grant agreement between the matching grant recipient and the CIWMB and that the CIWMB will finance up to but not more than fifty per cent of the cost of the remedial action up to a maximum of seven hundred fifty thousand dollars per site.  In addition, the CIWMB and/or the Department of Finance may audit the grant recipient’s records regarding the grant.  These specific requirements are set out in subsections (a) – (c).

§18923.  Matching Grant Application Process- this regulation specifies procedures for submittal of matching grant applications to the CIWMB. 

Subsection (a)- this subsection clarifies that matching grant applications from local governments will be accepted on a continuous basis.
Subsection (b)- this subsection clarifies that a matching grant request must be submitted on a provided CIWMB approved application form and that all submitted materials will become the property of the CIWMB and kept on file for at least three years.
Subsection (c)- this subsection clarifies that all matching grant applications must be submitted to the CIWMB at its principal place of business.
§18924.  Preliminary Review of Matching Grant Applications- this regulation provides for a preliminary review of the grant application.  It clarifies that CIWMB staff will initially review each matching grant application from a local government for completeness of the application form.  The local government will be notified by letter of the CIWMB’s preliminary findings regarding the matching grant application within thirty days.  The CIWMB will inform the local government of the fact that their matching grant application is incomplete, that the specified remedial action is ineligible per § 18914, or that the matching grant application is complete and the proposed remedial action eligible for a matching grant through the Solid waste Cleanup Program.  These specific requirements are set out in subsections (a) – (c).

§18925.  Review of Complete Matching Grant Applications and Board Approval- this regulation discusses the procedures CIWMB staff follow in recommending complete matching grant applications to the appropriate CIWMB committee and CIWMB for funding.  It clarifies that after a determination of completeness, CIWMB staff prepare a summary of findings.  These findings demonstrate that the matching grant applicant has demonstrated the appropriateness of the matching grant for use in an eligible remedial action and that the applicant has the ability to pay the costs of remedial action that exceed the matching grant amount.  These specific requirements are set out in subsections (a) – (b).

§18926.  Matching Grant Agreement- this regulation discusses the parameters of the matching grant agreement between the CIWMB and the matching grant applicant.
Subsection (a)- this subsection clarifies that the recipient of an approved matching grant will enter into a written matching grant agreement with the CIWMB.  The grant agreement identifies the terms and conditions of the grant.
Subsection (b)- this subsection clarifies that the matching grant funds will be dispersed according to the matching grant agreement.
Subsection (c)- this subsection clarifies that written approval from the CIWMB or its designated representative is required prior to any changes in the matching grant agreement.

Subsection (d)- this subsection clarifies that the CIWMB may terminate any matching grant agreement at any time if the CIWMB determines that the matching grant recipient has failed to abide with the terms and conditions of the matching grant agreement.  Within five days of terminating a matching grant agreement, the CIWMB will notify the matching grant recipient in writing regarding the reasons for the matching grant termination and the effective termination date.

§18927.  Financial Condition Notification- this regulation requires the matching grant applicant/recipient to inform the CIWMB of any changes in the applicant’s/recipient’s financial condition.

Subsection (a)- this subsection clarifies that the matching grant applicant or approved matching grant recipient must inform the CIWMB if there is a change in their financial condition that would allow them to perform the remedial action without use of Trust Fund monies or if the matching grant applicant/recipient becomes unable to pay remedial action costs that exceed the matching grant amount.
Subsection (b)- this subsection clarifies that any changes in the matching grant applicant’s/recipient’s financial condition or for the failure on the applicant’s/recipient’s part to notify the CIWMB of such financial changes, may nullify eligibility for use of Trust Fund monies.
Article 7.
Board Managed Remediations

§18928.  Purpose- this regulation clarifies that the Legislature authorized the CIWMB to expend monies from the Trust Fund for CIWMB managed remediation activities (PRC 48021(b)).
Subsection (a)- this subsection clarifies that the CIWMB may use Trust Fund monies for CIWMB managed cleanup, abatement, or remedial actions at disposal sites which is required due to the magnitude of the project or the need for prompt action.  A CIWMB managed remediation project may be taken in default of, or in addition to, remedial work undertaken by the responsible party or other entities.  The CIWMB may undertake a CIWMB managed remedial action regardless of whether injunctive relief is sought.
Subsection (b)- this subsection clarifies that a CIWMB managed remedial action may be performed in conjunction and/or cooperation with any other governmental agency.  The CIWMB may enter into oral and/or written contracts to perform the necessary remedial action and the contract may include provisions for equipment rental, manpower, and
materials needed for the remedial action.  The contracts, written or oral, are exempt from approval by the Department of General Services (PRC 48024).

§18929.  Cost Recovery- this regulation clarifies that the CIWMB shall seek, to the extent possible, repayment from responsible parties for any monies expended from the Trust Fund (PRC 48023(a)).

Subsection (a)- this subsection states that cost recovery shall be considered for each site remediated with program funds unless a determination is made by the Board that cost recovery will not be pursued based on several factors, including but not limited to:  

1) The site is publicly owned and maintained for public benefit and use;

2) The property owner did not cause the disposal of waste;

3) The property owner did not and will not gain a benefit due to condition of property;

4) The value of the property is significantly less than cost of cleanup;

5) It would cause a hardship to the property owner; and

6) Where the responsible party cannot be identified.

Subsection (b)- this subsection clarifies that any costs incurred by the CIWMB and/or governmental agency expended in a remedial action at a site of threatened pollution or nuisance, are recoverable from the responsible parties that caused the condition.  Responsible parties are joint and severably liable for costs expended from the Trust Fund.  The expended costs are recoverable in a civil action by, and paid to, the governmental agency and the CIWMB to the extent of the CIWMB’s contribution to the cleanup costs from the Trust Fund (PRC 48023(c)).
Subsection (b)- this subsection clarifies that recovery of reasonable costs will include in addition to the amount expended from the Trust Fund, the CIWMB’s cost of contract administration and an amount equal to the interest that would have been earned on the expended Trust Fund monies.
Subsection (c)- this subsection clarifies that any and all responsible parties are joint and severably liable for recovery of costs associated with expended Trust Fund monies.
Subsection (d)- this subsection clarifies that the CIWMB may initiate cost recovery action against any responsible party that may be later identified as potentially liable for costs paid from the Trust Fund even after the entry of a judgement against other parties.
§18930.  Responsible Party Identification- this regulation clarifies that the CIWMB does not have to issue an order under this chapter if a party responsible for the condition of pollution or nuisance is not identified at the time of the remedial action.
§18931.  Eligibility- this regulation clarifies that the CIWMB may only expend monies from the Trust Fund for eligible remedial actions as defined.
§18932.  Board Approval- this regulation clarifies that Trust Fund monies to be expended for eligible remedial actions must be approved by the appropriate CIWMB committee or the CIWMB.





