Initial Statement of Reasons

____________________________________________________

California Code of Regulations, Title 14, Division 7

Chapter 5
Enforcement of Solid Waste Standards and Administration of Solid Waste Facility Permits; Loan Guarantees.

Article 1
Definitions and general provisions.

§18011 (a) (19) Violation

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that has been amended.  Solid waste facilities, disposal sites and operations present a potential risk to public health, safety, and the environment from the migration of gas, attraction and propagation of disease carrying vectors and other public health and safety hazards.  Statutes and regulations to protect the public health and safety and the environment from these potential risks must be complied with by the operator.  A condition of non-compliance or “violation” with those statutes and regulations is defined in this section. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
A condition of non-compliance or “violation” with the statutes and regulations designed to protect the public health and safety and the environment must be clearly defined, because a violation is the basis for any necessary formal enforcement action to bring the operator into compliance.  The amended definition has been clarified in general and also specifically states that violations are not cause for an operator to request a convening of the hearing in order to clarify PRC section 44307.

ALTERNATIVES TO PROPOSED REGULATORY ACTION.
In 1995, the State legislature passed AB 59, which changed the Public Resources Code (PRC) statutes underlying the enforcement regulations relative to solid waste handling and disposal found in Title 14 of the California Code of Regulations (14CCR).  Changes in the PRC rendered portions of the existing regulations inconsistent with the governing statutes.  AB 59 also added new provisions such as the Local Enforcement Agencies’ (LEA) ability to assess Administrative Civil Penalties (ACP) for violations.  Therefore, changes to 14 CCR were necessary to make it consistent with the PRC and add the new provisions.  Additionally, changes in 14 CCR over the years, particularly relating to the tiered permitting system, and the addition of 27 CCR, made it necessary to update certain language and references in the old enforcement related regulations.

Alternatives to the proposed regulations have been considered including a “no-action” alternative.  California Integrated Waste Management Board (CIWMB) staff have determined that no other alternative has bee identified to make the existing regulations consistent with the PRC and add the new provisions required by AB 59.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS
In February of 1997, the CIWMB approved a new Enforcement Policy as well as Enforcement Advisory #38, which gave LEAs guidance on implementing the changes brought about by AB 59.  Also approved at that time were the CIWMB’s State Oversight Role Procedures (SORP) which guide CIWMB staff in determining whether or not an LEA is taking appropriate enforcement action in their jurisdiction.  The Enforcement Policy, Advisory #38 and the SORP were developed by a joint CIWMB/LEA workgroup and were approved by the Board as the blueprint for developing future regulations which would fully implement AB 59. 

In December of 1997, a joint CIWMB/LEA workgroup was formed which developed and refined a draft set of regulations, with input from various Board and LEA staff.  In August of 1998, two workshops were held, one in Sacramento and one in Diamond Bar, open to all LEAs, operators and interested parties, in order to receive input on the draft regulations.  Comments were incorporated and the next draft was sent to all LEAs and placed on the CIWMB’s website in anticipation of additional review and comment at the October 1998 LEA Roundtables.  The draft was also electronically mailed to representatives of the Enforcement Advisory Council in May 1999.  Comments were received and incorporated, resulting in the current proposed regulations.

Note: The responses for the last two areas are the same for all sections in this regulatory package and will not be repeated separately for each standard.

Article 2.2
LEA Performance Standards, Evaluation Criteria, and Duties and Responsibilities

§18081
LEA Performance Standards and Evaluation Criteria 
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that has been amended.  Solid waste facilities, disposal sites and operations present a potential risk to public health and safety and the environment from the migration of gas, attraction and propagation of disease carrying vectors and other public health and safety hazards.  Statutes and regulations to protect the public health and safety and the environment from these potential risks must be complied with by the operator.  The Board certifies local enforcement agencies (LEA) to regulate solid waste facilities in order to ensure compliance with solid waste laws and regulations and protect public health and safety and the environment.  The LEA performance standards and evaluation criteria in this section enable the Board to measure the LEA’s performance in meeting their duties and requirements. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
The amendments in subsections (c)(1) and (2) reflect the fact that a closure plan is the governing document for closing and closed landfills.  The addition of subsection (d) clarifies the LEA’s performance standards related to solid waste “operations”, which are solid waste activities that are not required to be permitted under the current tiered permitting structure (in contrast, solid waste “facilities “ are those activities requiring a permit).  The original subsection (d) was changed to (e) to accommodate the new section (d).  Subsection (e)(2) replaces “enforcement agency” with the term “LEA” for consistency throughout the regulations, and the changes in PRC references are made to reflect renumbering in the PRC.  A PRC reference was added to subsection (f) for informational purposes.

§18082
LEA Duties and Responsibilities for Permitting and Closure or Postclosure

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that has been amended, describing the LEA’s specific duties for carrying out permitting and closure and postclosure responsibilities designed to protect public health and safety and the environment from the effects of solid waste facilities.

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Amendments include: Subsection (a) has updated references to applicable regulations reflecting the movement of regulations for landfills from Title 14 to Title 27.  Subsection (a)(2)(D) has been deleted because it is inconsistent with existing PRC section 44307.  Renumbering reflects the deletion of (2)(D).  Subsection (a)(3)(A) updates references to applicable regulations.  The words “evidence of” were added for clarification of the requirement.  Reference to PRC 44301 deleted due to it being repealed. 

§18083
LEA Duties and Responsibilities for Inspections

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that has been amended describing the LEA’s specific duties for carrying out inspection responsibilities designed to protect public health and safety and the environment from the effects of solid waste facilities.

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Amendments include: Subsection (a) has updated references to applicable regulations reflecting the movement of Title 14 regulations for landfills to Title 27.  Language has been amended to clarify which permits, standards, laws and regulations the LEA is responsible to inspect for under this article, and to make it consistent throughout this Chapter.  Subsection (a)(2) was amended to require LEAs to inspect illegal sites and facilities pending abatement activities whether they are under enforcement action or not, in order to ensure proper remediation and protection of the public health and safety and the environment.  New subsection (a)(3) was added to clarify LEA responsibilities for solid waste operations under the Notification tier.  Renumbering accommodates addition of new subsection (a)(3).  Language in (a)(5) was added to clarify applicability of LEA responsibilities for waste tire facility inspections, consistent with statute.  Language in (a)(7) was amended to reflect changes in permitting and closure/postclosure requirements in Title 27.

§18084
LEA Duties and Responsibilities for Enforcement

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that has been amended describing the LEA’s specific duties for carrying out enforcement responsibilities designed to protect public health and safety and the environment from the effects of solid waste facilities.

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Amendments include: Language in subsection (a) has been amended to clarify which permits, standards, laws and regulations the LEA is responsible to enforce under this article, and to make it consistent throughout this Chapter.  References to Title 27 were added in several places to include all applicable regulations for which the LEA is responsible for enforcing, 

Amendments to subsection (d) clarify the Board’s authorization to step in and take its own enforcement action when an LEA fails to take appropriate enforcement action.  This ensures compliance with applicable laws and regulations in order to protect the public health and safety and the environment.  The amendments also stipulate how the Board determines if an LEA is taking appropriate enforcement action or not.  PRC references for this section were updated to reflect changes in statute and to include sections pertaining to the additional language in subsection (d).

Article 4
Enforcement by Enforcement Agency and Review by Board

§ 18301
Scope

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that has been amended describing the scope of the laws and regulations that are to be enforced using the enforcement tools described in this article. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Amendments include: Clarification of which permits, standards, laws and regulations the LEA is responsible to enforce under this article, and to make it consistent throughout this Chapter.  The language “or when the board is the enforcement agency in a particular jurisdiction” was added to clarify Board’s authority to use the enforcement tools in this article under that situation.  Authority and Reference citations from the PRC were added.

§ 18302
Written Complaints of Alleged Violations

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that has been amended describing the complaint review and investigation initiation process for enforcement agencies. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Amendments include: Changes in language throughout to reflect the fact that complaints are “alleged violations” by nature until such time that the enforcement agency has determined that a violation is indeed occurring.  Addition of “operations” to include those activities which do not require a permit but may be subject to state minimum standards.  Clarification of which permits, standards, laws and regulations the LEA is responsible to inspect for and enforce under this article, and to make it consistent throughout this Chapter. 

In subsection (b), (c) and (d), the requirements to forward a copy of all complaints and LEA determinations to the Board have been deleted to reflect the fact that the Board is not concerned with the day to day details of complaint response and tracking, but with actual violations and enforcement actions.  Any complaint that results in a violation will normally come to the attention of the Board through review of LEA inspection reports and/or notice and orders. 

Subsection (f) was added to acknowledge the fact that some LEAs have Board approved Enforcement Program Plans, which they follow in carrying out complaint review and investigation initiation procedures.  Subsection (g) was added to ensure complaints received by the Board are forwarded to the LEA in a timely fashion.  PRC references for this section were updated to reflect changes in statute.
§ 18303
Investigations

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that has been amended describing the investigation process for enforcement agencies. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Amendments include:  Language to reflect the changes in section 18302 acknowledging the fact that some LEAs have Board approved Enforcement Program Plans which they follow in carrying out complaint review and investigation initiation procedures.  Addition of “operations” to include those activities which do not require a permit but may be subject to state minimum standards.  Clarification of which permits, standards, laws and regulations the LEA is responsible to enforce under this article, and to make it consistent throughout this Chapter. 

New subsection (b) replaces old subsections (b), (c) and (d), reflecting the fact that LEAs have Board approved Enforcement Program Plans which they follow in carrying out investigations.  Authority and Reference citations from the PRC were added.

§ 18304
Notices and Orders

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that has been amended addressing the issuance of administrative enforcement orders or Notice and Orders by enforcement agencies. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Amendments include: Updated language in subsection (a) that makes the situations under which an enforcement agency may issue a Notice and Order consistent with the PRC sections which authorize them.  Subsection (b)(3) and (d) adds “facility” and “operation” in various places to clarify the scope and applicability of the issuance of Notice and Orders.  Subsection (b)(5) replaces “permit clauses” with “permit terms and conditions”, which is consistent with PRC language on this matter.  Subsection (b)(6) is added reflecting the fact that subsection (d) was moved and amended as section 18304.1.  Subsection (c) adds language clarifying that declarations or affidavits are executed under penalty of perjury.  PRC references for this section were updated to reflect changes in statute.

§ 18304.1
Types of Notices and Orders; Enforcement Thereof

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is a new section that combines the old subsection 18304(d), regarding the types of notices and orders that can be included in a Notice and Order, and the old section 18305, regarding the enforcement of Notices and Orders. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
This new section combines former subsection 18304(d) with former section 18305 for clarity and ease of use when the enforcement agency is drafting a Notice and Order.  Language changes have been included to make this section consistent with the PRC language in Part 5 which changed as a result of AB 59.  New language has been included regarding Administrative Civil Penalties, which was authorized by the statutory changes in AB 59. 

§ 18304.2
Final Orders

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
Pursuant to PRC section 45017, the effect of a Notice and Order is stayed and it cannot be enforced until it becomes “final”, unless there is an imminent and substantial threat to public health and safety or the environment.  This is a new section that defines what a final order is. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
This new section defines what a “final order” is, consistent with PRC section 45017, giving enforcement agencies clarity regarding when they are able to initiate enforcement pursuant to the Notices listed in section 18304.1(b). 

§ 18304.3
Mandated Enforcement Actions

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is a new section that restates PRC mandated actions by enforcement agencies under certain circumstances.

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
PRC sections 44002 and 44106 mandate specific actions by enforcement agencies for certain circumstances.  These mandated actions are restated in this new section for ease of use by enforcement agencies.

§ 18304.4
Notice of Compliance Status

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is a new section.  The Board is required to ensure that LEAs are adequately enforcing solid waste laws and regulations in their jurisdiction.  This regulation provides the Board with the information necessary to make determinations regarding the adequacy of LEA enforcement actions. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
The Board maintains a database of all issued enforcement orders as well as facilities on the Inventory required to be under a compliance schedule.  Progress toward compliance is tracked until the violations are corrected.  This section provides the Board with the information to maintain the database and ensure that LEAs are taking appropriate enforcement action in their jurisdictions.

§ 18304.5
Notification of Enforcement

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is a new section, which replaces former subsection 18305(b).  The Board is required to ensure that LEAs are adequately enforcing solid waste laws and regulations in their jurisdiction.  This regulation provides the Board with the information necessary to make determinations regarding the adequacy of LEA enforcement actions. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
The Board maintains a database of all issued enforcement orders.  Progress toward compliance is tracked until the violations are corrected.  This section provides the Board with the information to maintain the database and ensure that LEAs are taking appropriate enforcement action in their jurisdictions.  PRC references for this section were updated to reflect changes in statute.
§ 18305
Enforcement of Notice and Orders

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that is proposed to be repealed pertaining to how and when an LEA can take the action or actions specified in Notices and Orders. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
This section is proposed to be repealed because the procedures for the enforcement of Notice and Orders is now included in the proposed new section 18304.1.

§ 18306
Emergency Actions

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section, which has been amended addressing emergency actions by the LEA or Board when there exists an imminent threat to public health and safety or the environment. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Amendments include: Language changes have been made to make this section consistent with the changes in the PRC brought about by AB 59.  Specifically, PRC 45000 requires a Notice and Order to be issued and a failure on the part of the owner or operator to comply before the LEA or the Board can step in with their own corrective action.  Language has been added to clarify that an appeal to the hearing panel will not stay the effect of the order nor preclude the LEA or Board from taking action itself.  PRC references for this section were updated to reflect changes in statute.
§ 18307
Actions to Suspend or Revoke a Permit

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section which has been amended regarding the process an enforcement agency follows for revoking or suspending a solid waste facility permit. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Amendments include: The language has been changed to make this section consistent with the changes in the PRC brought about by AB 59.  PRC references for this section were updated to reflect changes in statute.

§ 18309
Use of Performance Standards

§ 18310
Statement of Intent

§ 18311
Failure to Meet Performance Standards

§ 18312
Review of Performance Standards

§ 18313
Inspection

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
These are existing sections that are proposed to be repealed pertaining to the use of performance standards in lieu of daily soil cover at landfills. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
These sections are proposed to be repealed because the procedures for the use of performance standards has been amended and incorporated into 27 CCR, section 20690-20700.

Article 5
Enforcement by Board

§ 18350
Enforcement Actions by Board

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section, which has been amended regarding the Board taking enforcement action in a jurisdiction where the LEA has failed to take appropriate enforcement action. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Amendments include: Broadening of the types of enforcement actions the Board can take to give it flexibility when forced to take its own actions.  Inclusion of a reference to the LEA performance criteria in section 18084 as the basis for determining if an LEA is failing to take appropriate action.  Addition of a specific process the Board must follow prior to taking enforcement action in an LEA’s jurisdiction, consistent with the language in the PRC section 45012(a) which was included as part of AB 59.  Former 18350 subsections (b) and (c) were incorporated into the amended subsection (a) as part of the specific procedures the Board must take prior to taking action itself.  New 18350 subsections (c) and (d) were added to implement and clarify PRC 45012(b).  PRC references for this section were updated to reflect changes in statute.

§ 18351
Assumption of Duties of Enforcement Agency

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section, which has been amended regarding the circumstances in which the Board assumes all duties within a particular jurisdiction. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Amendments include: Clarification that the governing body is the entity, which the Board deals with in these situations.

§ 18353
Hearing Panel

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that is being repealed pertaining to the appointment of a hearing panel when the Board is acting as the EA. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
This section is not needed, as it simply reiterates PRC section 44309

§ 18354
Appeals

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that is being repealed pertaining to the appeals to the Board. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
This section is not needed, as it simply reiterates portions of PRC sections 45033 and 45040. 

§ 18355
Fee Schedules

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
This is an existing section that is being repealed pertaining to the recovery of costs by the Board when acting as the EA in a particular jurisdiction. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
This section is not needed, as it is inconsistent with PRC section 43212 regarding the recovery of costs by the Board when acting as the EA in a particular jurisdiction.  PRC section 43212 is clearly written and regulations are not needed in order to implement it.

