STANDARDS FOR ACCEPTANCE OF INSURANCE AS A FINANCIAL ASSURANCE DEMONSTRATION

INITIAL 45-DAY COMMENT PERIOD

MARCH 30, 2001 – MAY 23, 2001

Comments received are listed in this document.  Commenters are identified by letter (A, B, C, etc.) with their successive comments listed by number (1, 2, 3, etc.).  Where two or more comments are essentially the same, the comment will be stated, and identified with respect to each commenter by letter and number (i.e., A2, B1, and D4).

Comment A1 and D1
The commenters declare that a regulatory ban on the use of any mechanism allowed under federal law is premature and not appropriate and they request that the Board not adopt the regulations as proposed at this time because the regulations are not needed by the Board to control the use of captive insurance in the state.

Response A1 and D1
The Board is not proposing a ban on any mechanism specifically allowed under federal law for financial assurance demonstrations at solid waste facilities.  There is no provision in federal law that allows the use of captive insurance.  Title 40, Code of Federal Regulations (CFR), Part 258.74(d) does allow for "insurance" as a financial assurance mechanism.  That CFR provision requires, among other things, that the insurance policy contain a provision allowing assignment of the policy to a successor owner or operator, and that once closure or postclosure care begins, the insurer will be responsible for the paying out of funds to the owner or operator.  Appendix H of the original Federal Register adopting the Subtitle D rule, Supplemental Information for Subpart G – Financial Assurance Criteria, page 51118, states that:  

Insurance is a contractual arrangement, called the policy, under which the insurer agrees to compensate the policyholder for losses.  The purchase of insurance transfers the financial risk from the policyholder to the insurer.

"Captive insurance," as defined by the states which license captive insurers, is a type of insurance established by one or more companies, to provide insurance to themselves, by themselves, and/or affiliates, and/or controlled unaffiliated companies, and/or associated companies, by setting up a new, separate corporate entity.  The financial abilities of the insurance company are derived primarily from the parent company(ies).

A "pure" captive insurance company by definition may only insure the risks of its parent company or affiliated companies, and thus cannot meet the federal assignability requirement.  The captive insurance demonstrations the Board has seen to date have been "pure" captive insurers licensed in other states.  These licensing authorities allow the insurer to hold little or no reserves in the insurance company itself.  Instead, as noted in letters from the State of Vermont (see section R tab 2 of this Rulemaking File), the primary source of funding for closure and postclosure expenses is the parent company. Under this arrangement, the financial risk is not transferred to the insurance company as contemplated by the federal requirements.  

The initially proposed regulations would have formalized the Board’s determination that captive insurance is not an acceptable form of ‘ insurance’ as set forth in the CFR, and is not an acceptable financial assurance demonstration to the Board.  The final regulations adopted by the Board specifically allow for the possibility of an operator providing financial assurances to the Board through a captive insurance company, but only if the captive insurer meets requirements of the California Department of Insurance (CDI).  

In modifying the regulations to allow captive insurance demonstrations through the CDI, the Board intends to recognize the potential for future amendments to the federal requirements, which might possibly allow captive insurers to be utilized in full compliance with the requirements, and the potential future ability to allow any financial assurance demonstration meeting basic requirements of assurance of adequate funds and the ready availability of those funds.  A captive insurer meeting the requirements and scrutiny of the CDI is believed to provide an appropriate level of assurance to the state of the ability to provide necessary funds without delay.  As such, the final adopted regulations allow for this future event of a captive insurer meeting necessary requirements to provide an acceptable financial assurance demonstration.

Comment A2
“Since your Board currently has complete and absolute control over the ability of any solid waste landfill operator to use a captive insurer again in California – the regulations, as proposed, simply are not necessary.”

Response A2
The Board has a responsibility to prepare regulations that can be acted on by facility operators independent from additional direct instructions from Board staff.  All available data shows that all pure captive insurers are incapable of meeting the federal requirements to provide financial assurances as an insurer.  To provide clear direction to operators, the Board’s original path to eliminate any confusion on the subject was to simply exclude the ability of captive insurers to provide financial assurance demonstrations.  The final adopted regulations recognize that in the future, a captive insurer may come forward with necessary financial abilities and independence to provide acceptable financial assurances to the Board.  Such a captive insurer, meeting the requirements of the CDI, will then be considered for financial assurance demonstrations to the Board.

Comment A3
“(T)he proposed rule is contrary to the requirements of the Administrative Procedures Act (APA – Government Code Section 11349.1) and implementing regulations (1 CCR 10).  Simply stated, there is no “public problem, administrative requirement, or other condition or circumstance” which the proposed prohibition on captive insurance is intended to address.”

Response A3
The Board respectfully disagrees with this comment.  The public problem or other condition or circumstance is in allowing operators to incorrectly believe that providing financial assurances from a pure captive insurer is acceptable to meet the state and federal requirements.  As noted in the initial statement of reasons, and throughout the rulemaking process, pure captive insurers are not capable of meeting the federal financial assurance requirements to provide closure insurance (40 CFR Part 258.74(d)).  The Board must provide clear direction to operators affected by regulations promulgated.   For example, an operator could mistakenly go to the time and expense to create a captive insurance company as its financial assurance provider, only to have the Board take the action of denying the use of the captive insurer for financial assurance demonstrations.

In the adopted regulations, the Board refined the regulations from a complete exclusion of captive insurers to an acceptance of captive insurers meeting the requirements and scrutiny of the CDI.

Comment A4
“(W)e believe that this regulation also fails to meet the standards of the APA for “Consistency” with existing statutes (Government Code Sections 11349 and 11349.11).”

Response A4
The proposed regulation is consistent with existing statutes providing authority and direction to the Board in obtaining financial assurance demonstrations from facility operators.  Specifically, Public Resources Code section 43601(b) directs the Board to accept all financial assurance demonstrations allowed under federal law, but allows the Board to adopt regulations that "reasonably condition" the use of any mechanism to ensure adequate protection of public health and safety and the environment.    

As noted throughout the rulemaking process, the federal financial assurance demonstrations do not include "captive insurance" as a financial mechanism.  The closest association for captive insurance with any federal mechanism is the closure and postclosure insurance mechanism.  However, pure captive insurers known to the Board and US EPA are incapable of meeting all the federal requirements of the Code of Federal Regulations, Section 258.74(d) - Insurance.  

In addition, the PRC section 43601 provision allowing the Board the ability to accept captive insurance is permissive; it does not require the Board to allow the demonstration.  In allowing the Board to make such a determination, the statute is also clear that all the federal requirements for insurance [CFR 258.74(d)] must be complied with.  As pure captive insurers are incapable of meeting the federal requirements of insurance, the Board would be misleading operators by allowing the promulgation of regulations suggesting that pure captive insurers are acceptable financial assurance providers. 

In the adopted regulations, the Board refined the regulations from a complete exclusion of captive insurers to an acceptance of captive insurers meeting the requirements and scrutiny of the CDI.  This amendment is also within the Board’s authority to adopt regulations that reasonably condition financial assurance demonstrations.

Comment A5
“Section 43601 of the Public Resources Code … provides that captive insurance is an option that must be considered for solid waste facilities in California.” And, continuing later, US EPA, in the adoption of its hazardous waste facility financial assurance regulations [Resource Conservation and Recovery Act (RCRA) Subtitle C] concluded that certain instruments are inappropriate “…with the exception of captive insurance pools and risk retention groups.  Captive insurance pools and risk retention groups are authorized under the current regulations…”

Response A5
Based on the facts as presented to the Board, the Board respectfully disagrees with this comment.  As noted in the response to Comment A4, PRC section 43601does not require the Board to consider captive insurance.  PRC section 43601 provides the Board with a permissive ability to consider financial assurance demonstrations from a wholly-owned insurer providing a form of self-insurance as the financial assurance demonstration.  The Board, after reviewing information from all currently proposed captive insurers, all information presented by commenters, and all information provided by the US EPA Office of Inspector General, determined that captive insurance, as currently available, meets neither the federal requirements for insurance, nor the requirements set forth in PRC section 43601. 

 Further, it is not true that captive insurance pools and risk retention groups are authorized under the current federal regulations.  There is no known federal regulation for financial assurance demonstrations for solid waste facilities identifying the use of captive insurance pools or risk retention groups, and    the commenter has failed to present evidence of such federal regulation.  In contrast, PRC section 43601 allows the Board to accept captive insurance where the operator:  1) formed the insurance company; 2) provides the financial assurance demonstration for the operator; and   3) does not provide financial assurance coverage to any other entity.  It is likely that this requirement excludes the ability of captive insurance pools or risk retention groups from providing coverage under this standard, because it is not clear that the operator formed the company, and the company would be providing coverage to another entity.

In the adopted regulations, the Board modified the regulations from completely excluding captive insurers, to accepting captive insurers that meet the requirements and scrutiny of the CDI.  This amendment is also within the Board’s authority to modify the regulations to reasonably condition the use of financial assurance mechanisms.

Comment A6
“We believe that the specific prohibition against captive insurance contained in the proposed regulations is completely and absolutely inconsistent with PRC Section 43601 and the expressed intent of the California legislature.”

Response A6
This comment is responded to in the responses to Comments A4 and A5.

Comment A7
“We request that you carefully review the track record of Vermont regulated captive insurance before considering further changes to the existing regulatory regime.”

Response A7
The Board has reviewed the Vermont captive insurance requirements prior to proposing the current rulemaking.  In addition, the exchange of information has continued throughout the rulemaking process.  The Board also continued to attempt to work with all parties in the process of completing this rulemaking.  

The Vermont Department of Banking, Insurance, Securities and Health Care Administration ultimately declined any formal discussions regarding their captive insurance program and captive insurers attempting to provide coverage within the requirements of the federal regulations for solid and hazardous waste facility operators.  In lieu of a telephone conference, a copy of a letter that was addressed to U.S. EPA (asking similar questions as the Board) was provided (dated June 29, 2001).  This letter clarified that captive insurers licensed by Vermont cannot be assigned to uncontrolled unaffiliated companies, confirming Board staff comments.  In addition, the letter clarified that the coverage provided by the captive insurers currently attempting to provide this coverage, is a guarantee that the facility operator will complete the insured event (closure and/or postclosure maintenance).  This point also confirmed Board staff comments on this subject.

Comment B1
“We would be happy to help you become familiar with Vermont’s regulation of captive insurers, prior to any regulatory action that would constitute an outright barrier to their use for certain purposes in your state.”

Response B1
The comment is not specific to the proposed regulations.  However, Board staff sought additional clarification from the State of Vermont regarding the requirements for and use of captive insurance in their state, as noted in Response A7.

Comment C1
“…I respectfully urge the Board to take no action on the proposed regulations until my Special Counsel, Ed Howard, can be briefed on the Board’s specific concerns, and we can evaluate the need for new legislation.”

Response C1
Board staff met with the Special Counsel to brief him on the Board’s specific concerns regarding captive insurance as a financial assurance demonstration for solid waste facilities.  Staff provided the Special Counsel with documents from the rulemaking and included him in the future notices and dissemination of information during the rulemaking process. 

(Note:  Commenter D did not provide their comments to the Board during the Noticed Comment Period.  However, the Board, in an attempt to receive all available input on the regulations, is including the comments and responses within this document.)

Comment D2
“(T)he CIWMB should defer any decision on captive insurance until the U.S. EPA examines all financial assurance mechanisms because a decision at this point in time would be premature.”

Response D2
The comment is not specific to the proposed regulations.  The Board decided to complete this rulemaking process.

Comment E1
The proposed provisions of section 22248(h) are beyond the authority of the Board.  The provision conflicts with PRC section 43601(a).  The provision “…is intended to trigger a disgorgement of policy proceeds without an event that per se would otherwise trigger payment…” whether the operator is liable or not.

Response E1
The proposed revisions to section 22248(h) are fully within the authority of the Board in establishment of requirements for these financial assurance demonstrations.  However, the Board made two successive amendments to this proposed regulation to accommodate the concerns of the commenter and to further clarify the regulatory requirement.

The first revision added new language clarifying that the Board will only take the action allowed (provided for in the new section) as a result of failure by the operator to perform.  The second revision, based on additional comments received later during the rulemaking, further clarified that the requests made by the Board for payments from the insurer will be based on estimates for the actual costs of closure or postclosure maintenance, and that any payments in excess of those necessary to complete the insured activity, will be refunded to the insurer.

Comment E2
The proposed provision [section 22248(h)] amends the policy coverage to indemnify the operator against liabilities incurred as a result of Board action. The "Insurance Code … defines 'insurance' as '… a contract whereby one undertakes to indemnify another against loss, damage, or liability arising from a contingent or unknown event.'  Consistent with [PRC] section 43601, indemnification in this context occurs when the policy proceeds are needed to indemnify the operator against liabilities he has incurred as a result of action by the Board." 

Response E2    As noted in Response E1, the adopted regulation clarifies that the Board will only take action in regard to this regulation once the operator has failed to do as required.  The Board’s authority to order actions at the facility is not changed by this regulation.  The "action" of the Board is not the trigger of the policy.  The operation of the facility by the operator leads directly to closure of the facility, for which the policy provides the party performing closure the funds for the closure, whenever closure occurs.  The funds from the policy are required to be available regardless of the circumstances of closure, be they:  1) completion of activities at the landfill; 2) environmental concerns leading to early closure; or 3) violations of the operator resulting in the Board ordering closure of the facility.

Comments E3 and E4
“To the extent the Board regulations expand the definition of “insurance” beyond that in the Insurance Code, this regulation is beyond the authority of the Board to promulgate.”  “(T)his proposed language fails to take into account the basis upon which such policies are written.”  “(I)t is unclear what the Board intends in terms of its effect on existing financial assurance policies.”  

Responses E3 and E4
The proposed and adopted regulation does not expand the definition of insurance in any context.  The Board’s regulations continue to defer the ultimate enforcement of all insurance requirements to the California Insurance Code and the California Department of Insurance.  The amendment the commenter is believed to be specifically referencing also does not expand the authority of the Board in any manner.

The insurance policies provided as financial assurance demonstrations must be issued to provide access to the funds at any time needed for the insured event.  The events of closure and postclosure maintenance can occur from a number of occurrences.  These occurrences include, but are not limited to:  1) the completion of the life of the facility due to capacity; or 2) a reduction of the estimated life due to environmental issues at the facility; or 3) enforcement actions against the operator requiring closure of the facility to comply with the order.  The adopted section does not amend this aspect of the financial assurance demonstration, which is also inherent in all other financial assurance demonstrations.  However, the amendment to the regulation has clarified the use of the insurance coverage, as evidenced by the comments received.  

There is no effect on existing financial assurance policies due this regulation amendment.  Policies that do not conform to the clarified and adopted regulations would also not have met the requirements of the original regulations.

Comment E5
"It is unclear how the demand for policy proceeds in proposed subdivision (h) relates to the provisions of subdivision (k) of 27 CCR section 22248.”

Response E5
The adopted regulation, as amended (see Response E1), clarifies that the Board will make claims against the policy for insured activities as the insured actions are undertaken.

Comment E6
“(T)o the extent that the entire policy limits are tendered to the Board.  Would that mean that the operator or other entity under subdivision (g) has a right to request reimbursement for closure or postclosure maintenance or corrective action expenditures against the Board?”

Response E6
As a matter of clarification, at the point that the Board acts under the adopted section (h), the operator will have failed to perform as required.  As such, the Board will be undertaking the completion of the insured action, and the operator will no longer be due any proceeds from the policy.

Comment E7
“The language in 27 CCR section 22248(b) does not specifically track the procedures for placement of insurance coverage with nonadmitted carriers provided in Insurance Code section 1763 and 1763.1.”

Response E7
This comment is correct.  However, the Board’s regulations are not replacements for the requirements of the California Insurance Code.  When section 22248(b) was originally adopted, the Board consulted with the CDI regarding the language adopted.  The current rulemaking does not materially amend these requirements.  (This comment was made during the first 45-day public comment period, at which time no amendments were proposed to the section.)

Comment F1
“To the extent that the language can be read to require a payment based on facts that would not otherwise trigger the policy, we are concerned about the requirement which could demand payment of 'up to an amount equal to the face amount of the policy' into a special CIWMB designated account solely upon order of the CIWMB or its designee.”

Response F1
The adopted regulations will not require a payment based on facts that would not otherwise trigger the policy.  The comment is also responded to within Response E1, E2, E3 and E4.

Comment G1
“Do you have a sense of whether you are getting comments from the insurance industry?”

Response G1
This comment is outside the scope of the rulemaking.  However, the commenter was contacted by telephone and the rulemaking process was clarified.

Comment G2
“Is it appropriate for me to ask if I can get copies of any of the insurer’s comments today?”

Response G2
The commenter was contacted and told that the rulemaking is open to the public for review, however, the commenter would need to visit the Board’s offices to view the file.

Comment G3
“Can we e-mail the comments directly to you?”

Response G3
The commenter was contacted and encouraged to provide any and all comments by whatever means was most convenient, whether e-mail, postal service or in person.
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