INITIAL FINAL STATEMENT OF REASONS

COST ESTIMATES AND FINANCIAL ASSURANCES DEMONSTRATIONS
California Integrated Waste Management Board
August  December 2007
Title 27:
Environmental Protection

Division 2:
Solid Waste

Subdivision 1:
Consolidated Regulations for Treatment, Storage, Processing or Disposal of 
Solid 


Waste

Chapter 4. 
Documentation and Reporting For Regulatory Tiers, Permits, WDRs, and Plans

Subchapter 4. Development of Closure/Postclosure Maintenance Plans

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 21780. CIWMB – Submittal of Closure and Postclosure Maintenance Plans.

The changes in this section were made (1) to reflect current practice and new §21815 and (2) for clarity or consistency.
Section 21790. CIWMB – Preliminary Closure Plan Contents
The changes to this section were made to incorporate new §21815.
.

Section 21800. CIWMB – Final Closure Plan Contents

The changes to this section were made for clarity and consistency.  New wording has been added to §22234.

Section 21815. CIWMB – General Criteria for Cost Estimates

Subsection (a) & (b)(1)
These sections were added to comply with Public Resources Code (PRC) §43501.

Subsection (b)(2) & (3)
These sections were added to comply with the criteria of PRC §43501 which requires that cost estimates reflect the State’s costs.  The California Integrated Waste Management Board (CIWMB) currently uses the referenced Caltrans documents for determining costs for projects under the Solid Waste Disposal and Co-Disposal Cleanup Program 

Subsection (c)
This section was added to allow landfill operators to propose alternative costs to the Caltrans documents.
Subsection (d)
This section was added to provide clarity and consistency and to reflect current practice. This subsection has been deleted but will be reconsidered in a subsequent rulemaking in 2008.

Subsection (de)
This section was added to require that operators provide adequate information for reviewing agencies to determine the adequacy of the cost estimates.


Subsection (f)
This section was moved from §21820 to apply the contingency to both postclosure maintenance (PCM) and closure costs estimates.  Current standards only require the contingency be applied to the closure cost estimate. This subsection has been deleted but will be reconsidered in a subsequent rulemaking in 2008.
Subsection (eg)
This section was added to require landfill operators to demonstrate that they have sufficient resources at the time of closure to complete closure activities.


Subsection (h)
This section was added so that the actual closure costs can be compared to the estimated costs to help determine the adequacy of cost estimates.  This subsection has been deleted but will be reconsidered in a subsequent rulemaking in 2008.
Section 21820. CIWMB – Closure Cost Estimates

Subsection (a) (1)

Theses changes were made for clarity and consistency and to reflect current practice.  Changes to this subsection have been deleted but will be reconsidered in a subsequent rulemaking in 2008.
Subsection (a) (4)
This section was moved to §21815(e).  This section has been retained because proposed subsection 21815(f) was deleted.
Subsection (b)
These changes were made for clarity and consistency and to reflect current practice.

Section 21825. CIWMB – Preliminary Postclosure Maintenance Plan Contents

These changes were made for clarity and consistency and to reflect current practice and the addition of §21815.

Section 21830. CIWMB – Final Postclosure Maintenance Plan Contents
The changes to this section were made to incorporate new §21815 and reflect current nomenclature.

Section 21840. CIWMB – Postclosure Maintenance Cost Estimates
Subsection (a)(2)
This section was added to require that operators provide adequate information for reviewing agencies to determine the adequacy of the cost estimates.
Subsection (a)(2)(A)
This section was added for clarity and consistency.  Since the PCM cost estimate is an annual estimate, the cost of those maintenance items that occur less frequently than annually are prorated to an annual cost.

Subsection (a)(2)(A)(i)
This section was added for clarity and consistency and to insure that the total cost of longer-lived maintenance items are captured in the cost estimate.  Since there is no defined timeline for PCM, and by extension for the cost estimate, the estimate by inference should include any maintenance/replacement throughout the entire PCM period, however long it may be.  

Subsection (b)
This section has been revised to require detailed cost estimates for preliminary plans, also, instead of just final plans.

Subsection (b)(4)
This section was added for clarity and consistency.
Section 21865. CIWMB – Amendment of Closure and Postclosure Maintenance Plans
Subsection (a)
This section was revised to also require owners of closed disposal sites to amend plans on a periodic basis.  Changes to this subsection have been deleted but will be reconsidered in a subsequent rulemaking in 2008.

Subsection (b)(4)
This section was revised for clarity and consistency.

Chapter 6 
Financial Assurances at Solid Waste Facilities and at Waste Management 



Units for Solid Waste

Subchapter 3. 
Allowable Mechanisms
Article 1.
CIWMB - General Requirements for Mechanisms
SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 22231. CIWMB – Cancellation or Nonrenewal by a Provider of Financial Assurance

This section was revised to clarify that an insurance policy cannot be cancelled, terminated or nonrenewed when any insured activity is ordered, and that the applicable order can be made by the enforcement agency.  An insured activity can be either partial or complete closure, postclosure maintenance or corrective action.  Changes to this section have been deleted but will be reconsidered in a subsequent rulemaking in 2008.
Section 22234. CIWMB – Disbursement from Financial Mechanisms
This section was revised for clarity and consistency and replaces similar wording in §21800(d).

Article 2.  CIWMB - Financial Assurance Mechanisms

Section 22240. CIWMB – Trust Fund
This section was revised to reflect the correct date for Form CIWMB 100.

Section 22243. CIWMB – Letter of Credit
This section was revised to reflect the correct date for Form CIWMB 101.
Section 22244. CIWMB – Surety Bond
This section was revised to reflect the correct date for Forms CIWMB 102 (a), (b), and (c) and 103 (a), (b), and (c).
Section 22246. CIWMB – Financial Means Test
This section was revised to reflect the correct date for Form CIWMB 104 and to update the tangible net worth figure to reflect inflation.
The test was originally developed by the U.S. Environmental Protection Agency in 1982 for RCRA Subtitle C, dealing with hazardous waste facilities.  Staff did not include inflation from 1982, but based the increase only on inflation that has occurred since inception of the Board's Financial Assurances Program when the test was first included in the Board's regulations.  Staff calculated the inflation-adjusted amount to be $15,113,125, which staff then rounded down to $15 million.  This calculation was performed in 2006 at the time the draft proposed amendment was first developed.  If staff were to have continued to inflate the tangible net worth up through 2007, when the rulemaking was officially noticed, the minimum tangible net worth would need to be $15,551,405.

Section 22247. CIWMB – Guarantee
This section was revised to reflect the correct date for Form CIWMB 105.

Section 22248. CIWMB – Closure and/or Postclosure Maintenance and/or Reasonably Foreseeable Corrective Action Insurance

Subsection (h)

The first sentence was revised to be consistent with the changes being made to §22231 and clarifies that the applicable order can be made by the enforcement agency.

The second sentence was revised to clarify that the insurance policy must provide that if an order has been issued covering an insured activity, the assured funds will be fully available upon request of the CIWMB,  regardless of any remaining premiums to be paid.  This revision is in accord with §22231(b)(3), which prohibits cancellation, termination or nonrenewal if an order covering an insured activity has been issued.
Changes to this subsection have been deleted but will be reconsidered in a subsequent rulemaking in 2008.
Subsection (j)

This section was revised for clarity and consistency to delete the language dealing with specific cancellation/termination/nonrenewal requirements and instead reference §22231, which already provides guidelines for cancellation/termination/nonrenewal.  Changes to this subsection have been deleted but will be reconsidered in a subsequent rulemaking in 2008.
The term “CIWMB” was added to correct a previous omission.
Subsection (m)
This section was revised to reflect the correct date for Form CIWMB 106.  Changes to this subsection have been deleted but will be reconsidered in a subsequent rulemaking in 2008.
Section 22249. CIWMB – Local Government Financial Test
This section was revised to reflect current nomenclature.

Section 22249.5 CIWMB – Local Government Guarantee
This section was revised to reflect current nomenclature and the correct date for Form CIWMB 113.
Section 22251. CIWMB – Liability Insurance
This section was revised to reflect the correct date for Forms CIWMB 107 and 108.

Section 22252. CIWMB – Self-Insurance and Risk Management
This section was revised to reflect the correct date for Form CIWMB 109.

Section 22253. CIWMB – Insurance and Environmental Fund
This section was revised to reflect current nomenclature.

Appendix 3.
Financial Assurances Forms
CIWMB Form 100
This form was revised for clarity and consistency.

CIWMB Form 104
This form was revised for clarity and consistency and to update the tangible net worth figure to reflect inflation.

The test was originally developed by the U.S. Environmental Protection Agency in 1982 for RCRA Subtitle C, dealing with hazardous waste facilities.  Staff did not include inflation from 1982, but based the increase only on inflation that has occurred since inception of the Board's Financial Assurances Program when the test was first included in the Board's regulations.  Staff calculated the inflation-adjusted amount to be $15,113,125, which staff then rounded down to $15 million.  This calculation was performed in 2006 at the time the draft proposed amendment was first developed.  If staff were to have continued to inflate the tangible net worth up through 2007, when the rulemaking was officially noticed, the minimum tangible net worth would need to be $15,551,405.

CIWMB Form 106
This Insurer Certification language was revised for clarity and consistency.

The first paragraph was revised to clarify that policy funds will be available without delay whenever an insured activity occurs.

The fifth paragraph was revised to be consistent with the changes made to §22248(h) and clarifies that the insurance policy must provide that if an order has been issued covering an insured activity, the assured funds will be fully available upon request of the CIWMB, regardless of any remaining premiums to be paid. 

The eight paragraph was revised in number (3) to be consistent with the changes made to §22231.

Changes to this form have been deleted but will be reconsidered in a subsequent rulemaking in 2008.
REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

Chapter 4. 
Documentation and Reporting For Regulatory Tiers, Permits, WDRs, and Plans

Subchapter 4. Development of Closure/Postclosure Maintenance Plans

Chapter 6 
Financial Assurances at Solid Waste Facilities and at Waste Management Units for 


Solid Waste

Subchapter 3. 
Allowable Mechanisms

Article 1.
CIWMB - General Requirements for Mechanisms

Article 2.  
CIWMB - Financial Assurance Mechanisms

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

The CIWMB considered the alternative of making no modification to the regulations and continuing to implement existing practice, but determined that the proposed modifications are necessary to provide consistency as well as additional guidance to Enforcement Agencies and operators and determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

TECHNICAL, THEORECTICAL, AND/OR EMPIRICAL STUDY, REPORT, OR DOCUMENTS
Chapter 4. 
Documentation and Reporting For Regulatory Tiers, Permits, WDRs, and Plans

Subchapter 4. 
Development of Closure/Postclosure Maintenance Plans

Chapter 6 
Financial Assurances at Solid Waste Facilities and at Waste Management Units for 


Solid Waste

Subchapter 3. Allowable Mechanisms

Article 1.
CIWMB - General Requirements for Mechanisms

Article 2.  
CIWMB - Financial Assurance Mechanisms

CIWMB did not rely on any technical, theoretical or empirical studies, reports or documents in developing the proposed regulations.  CIWMB relied upon the Public Resources Code and applicable regulations adopted pursuant to the Public Resources Code, analysis by CIWMB staff, and written and oral comments and public workshop input from other regulatory agencies, including CIWMB-certified Enforcement Agencies, from the regulated community, and from the public.
INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

Chapter 4. 
Documentation and Reporting For Regulatory Tiers, Permits, WDRs, and Plans

Subchapter 4. 
Development of Closure/Postclosure Maintenance Plans

Chapter 6 
Financial Assurances at Solid Waste Facilities and at Waste Management Units for 


Solid Waste

Subchapter 3. 
Allowable Mechanisms

Article 1.
CIWMB - General Requirements for Mechanisms

Article 2.  
CIWMB - Financial Assurance Mechanisms

CIWMB staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  In making this determination, the CIWMB relied upon an analysis by Cal/EPA’s Agency-wide Economic Analysis Program.

DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

Chapter 4. 
Documentation and Reporting For Regulatory Tiers, Permits, WDRs, and 
Plans

Subchapter 4. Development of Closure/Postclosure Maintenance Plans

Chapter 6 
Financial Assurances at Solid Waste Facilities and at Waste Management 


Units for Solid Waste

Subchapter 3. Allowable Mechanisms

Article 1.
CIWMB - General Requirements for Mechanisms

Article 2.  CIWMB - Financial Assurance Mechanisms

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law either supports portions of the new regulation or does not contain comparable requirements.
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